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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CINEMA 5, LTD., 
Plaintiff, 


~against- 

74 Civ. 3549 (CLB, Jr.) 
CINERAMA, INC., NATIONWIDE THEATRES 
CORP., CONSOLIDATED AMUSEMENT CO., 
LTD., PACIFIC THEATRES CORPORATION, 
ATLANTIC THEATRES CORP. OF CALIFORNIA, 
RKO-STANLEY WARNER THEATRES, INC., 
WILLIAM R. FORMAN, MICHAEL R. FORMAN 
and JAMES J. COTTER, 


VERIFIED COMPLAINT 


Defendants. : 


Plaintiff Cinema 5, Ltd. ("Cinema 5") by its attorneys 
Webster Sheffield Fleischmann Hitchcock & Brookfield, complain- 
ing of the defendants, alleges upon information and belief, ex- 


cept as to paragraph 3, as follows: 
JURISDICTION AND VENUE 


1. This Court has jurisdiction of this action pur- 
suant to Section 27 of the Securities Exchange Act of 1934, as 
amended, (the "1934 Act"), 15 U.S.C. §78 aa, and Section 16 of 
the Clayton Act, 15 U.S.C. §26. The Glaims herein arise pur- 
suant to Section 13(d) of the 1934 Act, 15 U.S.C. §78m(d), and 
the Rules and Regulations promulgated thereunder, Sections 1 


and 2 of the Sherman Act, 15 U.S.C. §§$1, 2 and Section 7 of the 
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Cayton Act, 15 U.S.C. §18. The matter in controversy exceeds 


the sum of ten thousaiid dollars, exclusive of costs. 


2. The acts, or some of them, constituting the viola- 
tions of law complained of took place within the Southern Pis- 
trict of New York. Plaintiff's claims arise within the Southern 
District of New York, where it has been injured by reason of 


defendants' violations of law. Venue is properly laid in-the 


Southern District of New York, pursuant to Section 27 of the 


1934 Act, 15 U.S.C. §78aa, Sections 4 and 16 of the Clayton Act, 


15 U.S.C. §§15 and 26 and 28 U.S.C. §1391. 
THE PARTIES 


3. Plaintiff Cinema 5 is a New York corporation with 
its principal place of business at 595 Madison Avenue, New York, 
New York. It is primarily engaged in the business of distribut- 
ing films and in the ownership and operation of motion picture 
theatres in the New '« -k City metropolitan area. In Manhattan, 
as Cinema 5 has ownership interests in and operates twelve theatres, 

eight of wnich are first-run. Cinema 5 common stock is listed 
and traded on the American Stock Exchange, and is registered 
with the Securities and Exchange Commission (the "SEC") pur- 


suant to Section 12 of the 1934 Act. 


4. Defendant Cinerama, Inc. ("Cinerama") is a New 


York corporation with an office at 1345 Avenue of the Americas, 


Ad 
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New York, New York. It is primarily engaged in the business of 
motion picture distribition, and the operation of twe motion 
picture theatre chains, one in northern California (Cinerama 
Theatres, Inc. of California), and the other principally in the 
eastern half of the United States (RKO-Stanley Warner Theatres, 
Inc.). Both theatre chains are wholly-owned subsidiaries of 
Cinerama. Cinerama conducts a substantial amount of business in 


the Southern District of New York. 


5. Defendant RKO-Stanley Warner Theatres, Inc. ("RKO"), 
a Delaware corporation, is a wholly-owned subsidiary of Cinerama. 
RKO owns and operates approximately i!6 motion picture theatres, 
19 of which are located in the New York City metropolitan a-7a. 


Six of those 19 theatres are first-run and locaved in MuALuctcan. 


6. Defendant Atlantic Theatres Corporation of Cali- 
fornia ("Atlantic") is a California corporz.tion with offices at 
120 North Robertson Boulevard, Los Angeles, California. All of 
the outsta.uding shares of its capital stock are owned by 
defendant William R. Forman and members of his family. Atlan- 
tic is primarily engaged in the business of owning and operating 
motion picture theatres. It is the beneficial owner of approxi- 


mately .4% of Cinerama's voting securities. 


7. Defendant Pacific Theatres Corporation ("Pacific") 


is a California corporation with offices at 120 North Robertson 
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Boulevard, Los Angeles, California. All of the outstanding 
shares of its capital stock are owned by defendant William R. 
Forman and members of his family. Pacific is primarily engaged 
in the business of owning and operating motion picture theatres. 
It is the beneficial owner of approximately 32% of Cinewama's 
voting securities. It is the parent of defendant Nationwide 


Theatres Corp. 


8. Defendant Nationwide Theatres Corp. ("Nationwide") 
is a California corporation with its principal place of business 
at 120 North Robertson Boulevard, Los Angeles, California. It 
is principally engaged in the operation of motion picture 
theatres. Nationwide owns of record approximately 20.5% of 
Cinerama's voting securities. Nationwide is a wholly-owned 
subsidiary of defendant Pacific, and the parent of defendant 


Consolidated Amusement Co., Ltd. 


9. Defendant Consolidated Amusement Co., Ltd. ("Con- 


solidated") is a Hawaii corporation with its principal place of 


business at 510 South Street, Honolulu, Hawaii. It is princi- 


pally engaged in the operation of motion picture theatres in 


Hawaii. Consolidated is a subsidiary of Nationwide. 


10. Defendant William R. Forman ("Forman") ‘is Chair- 
man of the Board of Directors, President, Chief Executive Offi- 


cor, and principal beneficial stockholder of defendant Cinerama. 
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He is President and a member of the Board of Directors of defend- 
ants Atlantic, Pacific, and Nationwide. He is a member of the 
Board of Directors of defendant Consolidated. He controls all 
the corporate defendants and other corporations engaged princi- 
pally in the exhibition of motion pictures in the United States 


and certain foreign countries. 


ll. Defendant Michael R. Forman is Vice President- 
Secretary and a member of the Board of Directors of defendant 
Cinerama. He is Vice President and a member of the Board of 
Directors of defendants Atlantic, Pacific and Nationwide. He 
is President and a member of the Board of Directors of Consoli- 


dated. He is Forman's son. 


12. Defendant James J. Cotter is a member of the 
Board of Directors of defendant Cinerama. He is Vice President 
and a member of the Board of Directors of defendants Atlantic, 


Pacific, Nationwide and Consolidated. 


ALLEGATIONS APPLICABLE TO ALL CAUSES OF ACTION 
—_—$<—— ne EY RAVES VE ACTION 


13. Cinema 5 is engaged in interstate commerce, and 
each and every corporate defendant is engaged in interstate 


commerce. 


14. Forman controls Cinerama and the other corporate 


defendants, as well as other corporations in the motion picture 
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industry, by virtue of record and beneficial stock ownership 


in them and control over their management. 


15. Commencing on or about February 1, 1974, Forman 
and the other defendants formed a group and entered into a plan, 
combination and conspiracy among themselves and with others 
whose identities are unknown to plaintiff to acquire and/or 
control enough shares of Cinema 5's common stock to give them 
actual control over the workings and management of Cinema 5 
by means of illegal, deceptive and fraudulent acts and practices 
in violation of the 1934 Act and the Rules and Regulations 


promulgated thereunder and the Clayton and Sherman Acts. 


16. Pursuant to and in furtherance of said plan, 
combination and conspiracy, defendants caused Consolidated to 
purchase on February 27, 1974, the 168,167 shares of the common 
stock of Cinema 5 owned by Sylvia Martin, The Sylvia Martin 
Foundation, Inc., and Harold M. Wit. This block of shares 
represented approximately 24% of the aggregate outstanding 
shares of Cinema 5 at that time. The purchase was negotiated 
and consummated by defendants' agents within the Southern Dis- 


trict of New York. 


17. Pursuant to and in furtherance of said plan, 
combination and conspiracy, defendants caused Consolidated and 


Nationwide to purchase at least 48,300 additional shares of 
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Cinema 5's common stock since February, 1974. These shares were 
purchased both on the open market through the instrumentalities 
of the American Stock Exchange, which is located in the Southern 
District of New York, and in privately negotiated transactions 
some Of which were either negotiated or consummated in the 


Southern District of New York. 


18. On August 1, 1974, Nationwide and Consolidated 
owned at least 216,467 shares of the 700,825 shares of Cinema 
5 stock issued and outstanding at that time, which amounted to 
Slightly over 30%. On August 14, 1974, Cinema 5 issued 130,000 
additional shares. Presently, there are 830,825 shares out- 
standing. Nationwide and Consolidated together own the largest 
singl2 holding of any stockholder or group of stockholders in 
Cinema 5, which now amounts to slightly over 26%. Defendants 
may own additional shares which have not yet been transferred to 
them, through nominees or through arrangements with third 
parties. In addition, Forman has claimed that other stock- 


holders of Cinema 5 have agreed to vote their shares with him. 


19. In or about March, 1974, Forman met with Cinema 


5's President, Donald Ss. Rugoff ("Rugoff") and requested that he 


and his son, defendant Michael R. Forman, be elected to Cinema 
5's Board of Directors. Rugoff subsequently informed Forman 
that plaintiff's board could not accede to his demand because, 


if consummated, it would constitute a violation of Section 8 of 
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the Clayton Act. 
AS AND FOR A FIRST CAUSE OF ACTION 
20. Plaintiff realleges paragraphs 1 to 19 hereof. 


21. In furtherance of their plan, combination and 
conspiracy to acquire control of Cinema 5, defendants caused 
Nationwide and Consolidated to make purchases of Cinema 5 stock, 
as outlined above. One of their purposes was to acquire control 
of Cinema 5 so that the combined film-buying power of the RKO 
and Cinema 5 theatres could be used to restrain competition in 


the acquisition and exhibition of first-run films in Manhattan. 


22. Thereafter, on or about March 1, 1974, Consoli- 
dated filed with the SEC, the American Stock Exchange, and with 
Cinema 5, a Schedule 13D pursuant to Section 13(d) of the 1934 


Act and the rules promulgated thereunder with regard to its 


purchases of shares of Cinema 5 common stock. Subsequently, on 


or about April 15, 1974, Nationwide filed a Schedule 13D with 
the SEC, the American Stock Exchange, and with Cinema 5, with 
respect to its purchases of shares of Cinema 5 common stock and 
Consolijated filed Amendment No. 1 to its Schedule 13D. Accord- 
ing to these Schedules 13D, those purchase transactions were 
"for the purpose of acquiring an interest in Cinema 5 Ltd. and 
exercising all rights of a shareholder." The Schedules 13D and 
Amendment were false and misleading in numerous material re- 


spects, including: 
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they improperly and unlawfully failed to reveal 
that defendants were and are acting in concert 
and planned to acquire control of and dominate 


Cinema 5; 


they improperly and unlawfully failed to reveal 
that defendants were and are planning to utilize 
their control over Cinema 5's business for the 
benefit of Forman, Cinerama and RKO, and to the 


detriment of Cinema 5 and its stockholders; 


they improper., and unlawfully failed to reveal 
defendants' other plans with respect to Cinema 


5's business and corporate structure; 


they improperly and unlawfully failed to reveal 
the contracts, arrangements or understandings 
defendants had and have with third p'-ties whose 
identities are unknown to plaintiff with respect 
to the purchase and voting of Cinema 5 stock and 
the full extent of their Ownership and control of 


Cinema 5 stock; 


they improperly and unlawfully failed to reveal 
that Nationwide is a subsidiary of Pacific, that 


Nationwide is the largest single record owner of 


Cinerama stock, and that it is largely through 
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Nationwide's and Pacific's stock ownership in 


Cinerama that Forman controls the latter; 


they improperly and unlawfully failed to reveal 
the serious antitrust problems raised by defend- 


ants' purchases of Cinema 5 stock. 


By virtue of the aforesaid violations of §13(d) 
of the 1934 Act, the investing public has been injured because 


information highly material to investment decisions concerning 


Cinema 5's stock was not disclosed, and Cinema 5 has been injured 


in the Southern District of New York in at least the following 


respects: 
its stock has been illegally accumulated; 


it will be irreparably injured by the voting 


of these illegally accumulated shares; 


such illegal accumulation may well involve 
Cinema 5 in a violation of the federal antitrust 


laws within the Southern District of New York; 


such illegal accumulation has caused uncertainty 


in the conduct of business by Cinema 5. 


24. Cinema 5 has no adequate remedy at law against 


these violations of the 1934 Act. 


l5a 
Complaint 


AS AND FOR A SECOND CAUSE OF ACTION 
ante e wAUEE OF ACTION 
25. Plaintiff realleges paragraphs 1 to 24 hereof. 


26. Operation of the theatres owned by defendant RKO, 


Cinerama's subsidiary, is subject to the antitrust consent judg- 


ments which arose out of United States v. Paramount Pictures, 
Se? AL AMOUNT PICtuUreS 


Inc., et al. (Equity No. 87-273) and U.S. v. Loew's -hncorporated, 


et al. (Equity No. 87-273). Under those judgments, RKO may not 
acquire existing theatres in the United States (apart from 
theatres substituting fcr theatres lost through physical destruc- 
tion or conversion into non-theatrical purposes) except if upon 
application to the Court, the Court finds that such acquisition 


will not unduly restrain competition. 


27. As outlined above, defendants are acquiring 
Cinema 5 common stock for the benefit of Cinerama and RKO in 
that defendants, under Forman's leadership, plan to use the 
combined film-buying power of the RKO and Cinema 5 theatres in 
order to restrain competition in the acquisition and exhibition 


of first-run films in Manhattan. 


28. The purpose of the Paramount Pictures consent 
decree was and is to prevent RKO from acquiring additional 
theatres, either directly or indirectly, without the permis- 


sion of the Court. 
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29. The acquisition of Cinema 5 common stock con- 
stitutes a violation of Sections 1 and 2 of the Sherman Act 
and the Paramount Pictures consent decree entered thereunder in 
that it is an attempt on the part of RKO indirectly to acquire 


existing theatres without permission of the Court. 


30. By virtue of the aforesaid violations of Sections 
1 and 2 of the Sherman Act and the Paramount Pictures consent 
decree entered thereunder, the public has been injured because 
of the inherent threat to competition in New York City's motion 


picture theatre industry, and Cinema 5 has been injured in the 


Southern District of New York in that it may well become in- 
volved involuntarily in a violation of Sections 1 and 2 of the 
Sherman Act within the Southern District of New York and will be 
subject to suits brought by both the government and private 


parties in order to enforce the Act. 


31. Cinema 5 would be irreparably injured by, and 
has no adequate remedy at law against, the above violations of 


the Sherman Act and the Paramount Pictures consent decree. 
AS AND FOR A THIRD CAUSE OF ACTION 
Se ae ee Re WS EN SLUN 
32. Plaintiff realleges paragraphs 1 to 31 hereof. 


33. Cinema 5 and RKO compete in New York City's first- 


run motion picture theatre market, which is located in Manhattan. 
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This market is regarded by both the industry and the public as a 
seperate economic entity with unique characteristics. First-run 
Manhattan theatres often exhibit the first showing of motion 
picture films anywhere in the United Sté.es. Such theatres 
often have the exclusive right to such premiere showing or ex- 
hibit the film with one or more other first-run theatres. These 
theatres, therefore, deal with an exclusive product, first-run 
motion picture films, and have a clientele willing to pay a 


higher admission price to see films at their premiere showing. 


34. Cinema 5 is one of the leading owner-operators 
of first-run motion picture theatres in New York City. Cinema 
5 operates approximately 19% of New York City's first-run 
theatres. For the period May 16, 1973 to May 15, 1974, Cinema 
5's eight theatres grossed approximately $7.2 million from 


ticket sales. 


35. Defendant RKO operates six first-run theatres 
in Manhattan, and approximately 14% of New York City's first-run 
theatres. For the period May 16, 1973 to May 15, 1974, RKO's 


six theatres grossed approximately $3.9 million from ticket sales. 


36. RKO is a subsidiary of Cinerama. Both companies 
are controlled by Forman, whose entertainment empire includes 
over 350 motion picture theatres located in the United States 


and foreign countries. Forman's huge resources give him and his 
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companies enormous power and leverage in competing against other 


firms in the industry. 


37. There are substantial barriers to the entry of 
new firms into New York City's first-run motion picture theatre 


market, in that: 


(i) a large capital investment is required to 
finance the construction of theatres in New 


York City; 


rents for existing theatres are high; 


there is a shortage of quality product 


(films) available; 


attendance at theatres is declining due to 
competition from television and other leisure 


time activities. 


38. The effect of defendants' acquisition of Cinema 
5, so that the combined film buying power of RKO and Cinema 5 


may be used to restrain competition in the acquisition and ex- 


hibition of first-run films in Manhattan, may be substantially 


to lessen competition or to tend to create a monopoly in New 
York City's first-run motion picture theatre market, all in 


violation of Section 7 of the Clayton Act, in that: 
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the acquisition will result in Cinerama and 
RKO controlling approximately 33% of the 
theatres in the market, clearly an undue 
percentage, especially since the next 

largest exhibitor operates only approximately 


19% of New York City's first-run theatres; 


competition previously existing in that 
market between Cinema 5 and RKO will be 


completely eliminated; 


Forman's planned theatre complex in New York 
City (Cinema 5 - RKO) will be able to fore- 
close competition far beyond what its 
approximately 33% market share would suggest, 
due to Forman's enormous leverage and buying 
power in the motion picture industry as a 


whole; 


already existing entry barriers in the indus- 


try would be raised even higher. 


39. By virtue of the aforesaid violation of the 
antitrust laws, the public has been injured because of the in- 
herent threat to competition in New York City's first-run 


motion picture theatre industry, and Cinema 5 has been injured 


in that it may well become involved involuntarily in violations 
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of Sections 1 and 2 of the Sherman Act within the Southern Dis- 
trict of New York which would subject it tc -sth government 
and private suits for equitable and monetary relief under that 


Act. 


40. Cinema 5 would be irreparably injured by, and 
has no adequate remedy at law against, the violation of Section 


7 of the Clayton Act described above. 


WHEREFORE, Cinema 5 demands judgment: 


(1) Preliminarily and permanently enjoining defend- 


ants (and their agents, affiliates, servants, employees and 


all other persons acting in concert with them or on their be- 


half) 3 


from acquiring or attempting to acquire 
in any manner any shares of the comaon 


stock of Cinema 5; 


from voting any shares of Cinema 5 stock 
held or acquired subsequent to February l, 
1974, the approximate date of the formation 
of the group and the initiation of the plan, 
combination and conspiracy of defendants to 


acquire working control of Cinema 5; 
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from soliciting proxies from Cinema 5 


shareholders; 


from exercising, directly or indirectly, 
any influence upon the Management of 


Cinema 5; and 


otherwise utilizing any such stock or 
shares of Cinema 5 stock previously acquired 
as a means of controlling or affecting the 


management of Cinema 5; and 


(2) Requiring defendants to divest themselves of 


all shires of VCinema 5 common stock which they presently own; 


(3) For such damages and costs, including attorneys’ 
fees, as Cinema 5 has sustained or shall sustain as a result 


of defendants' violations of the 1934 Act and the antitrust laws; 


(4) For such other and further relief as the Court 


shall deem just and proper; 


(5) For Cinema 5's costs and disbursements herein. 


WEBSTER SHEFFIELD FLEISCHMANN 
HITCHCOCK & BROOKFIELD 


' y Sf y, / 
a ip (/) Yip L 
By 4 --y407 7 C7 ie ¢ u Ss 4 oS ~ oa 
” (A Kembey7of the Firn) 
Attorneys for Plaintiff 
Cinema 5, Ltd. 
One Rockefeller Plaza 
New York, New York 10020 
(212) 582-3370 


AFFIDAVIT 


STA‘ OF NEW YORK ) 
: 88. 
COUNTY OF NEW YORK ) 

DONALD S. RUGOFF, being duly sworn, deposes and says 
that he is President of Cinema 5, Ltd., plaintiff in the instant 
action, that he is authorized to make this Affidavit on its 
behalf and that the facts set forth in the foregoing complaint 
are true and correct except as to matters stated on information 


and belief and as to those matters he believes them to be true. 


Sworn to before me tnis 


~ 


“' day of August, 1974. 


eel L Lh oe a em 


a Notary Publi 
ALULAY L. LUT 


: DGIST 

Netary Fublic, Strte cf New Yorr 
Noa 4° 2426769 » Oucens me, 
Cunuficste fed in Now Yoru County 
from Evotres March 20 Ja/&~ 
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UNITED STATES DISTRICT COURT 

‘stan DISTRICT OF NEW YORK 

! 

| 

RE ea ae eR ee Re am a ae er aes 

i ‘ 

CINEMA 5, LTD., : 

| . 

| Plaintiff, : 74 Civ. 3549 (CLS) 

| -egnainst- t 

(CINERAMA, INC., NRTIONWIDE THEATRUS t, 

ICORP., CONSOLIDATED aMSEennn Oi, AFFIDAVIT 

ILTD., PACIPIC THEATRES CCRECPATION, : 

UATLANTIC THEATRES CORP. OF CALIFORNIA, 

IRKO-STANLEY WARNER TPDATRES, tC : 

WILLIAM R. FORMAN, MICHARL R. FORMAN 

and JAMES J, COTTER, t 

a Defendants. : | 
' 


TE OF NEW YORK ) 
pT LY oF NEW YORK) 


is 
i 
| MANLY FLEISCHMANN, being culy sworn, deposes and Bays: 


| 

| 1. I am an attorney at law, licensed to practice in 

! 

she State of New York since 1933. During my professional cerear 


iY have served at aifferent tires as « directcr of the Ber Associa- 


itdon of Erie County. I em a partner in the t... of Webster 
iSheffiold Fleischnznn Hitchcock @ Brockfield, One Rockefoltier 
|Plasa, New York, Now York 106020, attecneys for the plainciffs in 
this action. I em also a partner in the firm of Jeeckle, Fleisch- 


= & Mugcl, 700 Biberty Bark Fuilding, Buffalo, New York 14292. 


ko this affidavit in connecticn with an application which has 


if? 
t 
| 
v 


n mace to disqualify the Hew York firm as attorneys far the 


iene herein. 


° 


| 
| 
| 
| 
| 
| 
| 
| 
| 
icion of the City of New York end es a direct «f the Bar pilin il” 
' 
| 
| 
| 
| 


1 
| 


| 
| 
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2. The only relationship between the two law firms 
referred to above is the fact that I am a partner in each firm. 
The two firms are managed and operated separately, but each firm 
refers cases to the other when appropriate. The New York firm was 
formed in 1961 as a result of a merger of two separate firms -- 
Webster Sheffield & Chrystie and Fleischmann Jaeckle Stokes & 
Hitchcock. The present New York firm has 53 lawyers, including 


24 partners. The Buffalo firm was founded in 1955; that firm has 


38 lawyers, including 24 partners. I have practiced law in Buffald, 


except for occasional government service, since 1933. I con- 
menced practice in New York City in 1952, originally as an indi- 
vidual practitioner and eventually as a member of the present 
firm. I divide my time between the two firms, usually spending 
Tuesday, Wednesday and Thursday in New York and the balance of 


the week in Buffalo. 


3. During most of my time at the bar, I have special- 
ized in litigation, and I am a member of the American College of 
Trial Lawyers. The exhibits in this case will show that a lawsuit 
was started by Lyell Theatre Corporation and Martina Theatre 
Corporation by the filing of a complaint in the Office of the 
Clerk in the United States District Court for the Western District 
of New York in December 1971. The documents will also show that 
among the naired defendants were Cinerama Releasing Corporatior: 
and Cinerama, Inc. Originally, these: defendants sought to retain 
Frank G. Raichle, Esq. of Buffalo, New York as their counsel. He 
was unable to accept the retainer and recommended me and my 
Buffalo firm. Thereafter, I received a call fron Harry B. Swerd- 
low, Esq. of Los Angeles, who advised me that he was general 


counsel for both defendants and requested that our firm accept the 


Affidavit of Manly Fleischmann 
which we did. The nature of the case, which might he 


ae a typical civil antitrust case brought by motion picture 


out my secing or sicning such letters. We were asked to minimize 


theatre operators against distributors is fully set forth in the 
couplaint. I became acquainted with the issues in the case and 
eeeaneoaiena particularly in the early months, in the management 


of the litigation. However, the day to Cay work was done primar- | 


m 


ily by my buffalo associate, now my partner, Lrian J. Troy, Esq. 
fine correspondence between my office and that of Mr. Swerdlow 

the early months this was sent out over ny signature. More 
recently Mr. Troy has corresnonéed directly with Mr. Swerdlow with 


was also, almost without exception, prepared by Mr. Troy, and in 
the expense of handling the case, and we have Cone so. For ex- 
ample, pleadings and answers to interrogatories have generally bee 
prepared by Mr. Swerdlow or his associates. With the knowledge 
and at the recuest of Mr. Swerdlow, we also represented another 
California defeniant, National General Pictures Corporation. Our 
total bills up to December 11, 1573 to Cinerama, Ine. and Ciner- 
ara Releasing Corporation were $3,365.00. A similar amount was 
charged to National General. The total time we have spent on the 
case in the nearly three years since the action was started hes 


been approximately 193 hours. This includes all of our time, in- 


incluces the time involved in a completely similar case filed late 
in the United States District Court for the Western District of 
New York by the same plaintiffs against substantially the sane 
deferdants in which we appeared for Cinerana Releasing Cor- 


poration. This latter case involved identical claims made with 


cluding that devoted to the cefence of National General. I+ also | 


res the motion picture distribution arrungements in Buffalo 


‘lew York, whereas the first case related to Rochester, New York. 


to the case numbered 22 ovor the entire period, while Mr. Troy 

or other associates and partners recorded 171 hours. I have not 
recorded any hourly charges since May 27, 1972 and, in fact, have 
Inot participated in any discucsions or decisions with respect te 
these cases since that time. At no time, until receiving a tele- 
phone call from Mr. Swerdlow late in the summer of 1974 (see 
paragraph 6 below) have I ever mentioned these cases or anything 
about them to any of my p2rtners and associates in Now York. We 
Go not have a cormnon file in either office through which one 
office could become aware of the representations which the other 


office had undertaken. 


4. During the summer of 1974, I was hospitalized in 


New York City for rajor surgery. I left the hospital on Monday, 


manner in the affairs of the present plaintiff herein, Cinena §. 


senieie 2. Prior to that time, I had never been involved in any 
I do not recall that 7 evon knew we had a client by that name, 

although I had heard of, but had not met, Mr. Donald Rugoff who 
is Presicent of the plaintiff. I did not know anything at all 

about the present lawsuit which had heen preperca and commenced 
while I was in the hospital. I have never analyzed or discussed 
the issucs in this action, excspt efter the call from lir. Ccwerd- 
low referred to selew, and thea only to tho extent of trying to 
determine whether they had any similarity or relevance to the 

H 
| 


fesues in the Euffalo and Rochester actions; I determined that 


they did not. 
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5. I first learned of the present action when I 
examined, just after my release fron the hospital, our New York 
offica form called “new matter sheet" which Cescribed the 
case in very general torms. Sinca I had had nothing to do with 
either the Duffalo or Rochester casce for many months, the nane 
“Cinerama® Eid not cause me to recall that we had euch a client 


in the Buffalo office. 


6. My attention to the issue now presented to the cour 
was reised by a telenhene call which I received fron Mr. Swerdlow 
sometine during the week of Avcuct 12.0 Mr. cverdlow roninged re 


that the buffalo firm revresacnte?d Cinerara in the Western Distric 
s 


and expressed the opinion that the New York firm should not accept 


what was then the fact, that I hk-ovw absolutely nething about the 
prasent case and would lcok into tha matter. I later received a 
call from Siren Rose, Esq. of the New York firm of Phillips izer 
fenjoain Krim & Ballon, and he tole ne that he was acting as loca 
counsel for Cinerana and theecht that we had a conflict of in- 
terest which should compnl us to withdraw. I then examined the 
complaint in the prasent case and determined that there were no 
common issues with those in the Rochester end Luffalo litisation 
whatsoever. I learnea that itr. husoee, the President of the 
present pleirtiff and his corporation had been regular clicnts of 
the New York officer for 17 years and that my partner, Dcneld J. 
Cohn, Usq., had been working on the preparation of the present 


matter for a substantial pericd of time. Uncer these cixrcun- 


the case agjeinst Cinerana in the Southern District. I told him | 
stances, I felt that the decision as to wiether to disqualify the 
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New York firm should be left to my partrers in New York and that 
I should not participate in that decision. This was gone and 

it was concluded that the New York firm was not disqualified. 
‘eres I wrote to Mr. Swerdlow telling hin of this decision 
aia offering to withdrayv the Buffalo f4rm from the Pochester and 
be cases. A copy of this letter is annexed hereto marked 
‘wees A. Up to the present date, I hava not received any reply 
| 


to this letter. 


7. Finally, I should assure the court that no informa- 
tion which I may have gleaned from ny representation of Cinerama 
in the Western District has been or ever will be cozrunicated to 
ny partners in New York even thoush such infornation would have 


ino rclevance in the prescnt case. In the same way, I also assure 


the court that no infermation which I have or ray in the futvre 


Seigels with resreet to the lew York action will ever be con- 
jmunicated to any of my purtners or associates in Buffalo. I 
further undertake that I will take absolutely no part in any Legal 
{servicss renéarec to the plaintiff in the present case, nor will 

I scek to obtain or accont eaeny information with respect thereto, 
it being my purnose to completely divorce myself in every manner 
ifrom thet case as -has been the fact ever since it was accepted 


| , 


and instituted. 


/s/ Manly Fleischmann _ 
Menly Fleischnaan 
Sworn to refore me this 
Othday of October, 1974. 


otary Purlis 


AMALIA VARGAS 
NOTARY FUSS LIC State of New York 


NO GY Ste 337 
Cualitie dir Weare ester Sounty 
Cert.ticatetitc: se cow to Somcty 


Come tscsovos, uceMersboe 1973 
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JAECKLE,FLEISCHMANN & MUGEL 
ATTORNEYS AT LAW 


709 LIBERTY BANK BUILDING BUFFALO, NEW YorK 14202 


7'\6-83536-0600 


.arry ©. Swerdlowv, osq. 
Sverdlow, Glikbarg @ Shimer 


S42 United California Bank Bldg. 
9601 Vilshire Boulevard 
ceverley Hills, California 90210 


mes  Cincrana 


D2ar tir. Swerdlows 


Ioan informed that there will be a meeting in 
the Federal Court in fiew York City on iicnday, Soptenber 23rd 


eO ULSeNsS the poisible conflict of interost which you 
Cailec to my attention over the tciephone recently. 


Or.icd you, Twas in the hospital for 
Mate: part of the cunmer, including the 
vw matter was started by the aw Yor 


a) kuag@yY NotAing abont it until vou called 
iy] SOX WAich I aa a partner in New Yor': and 
ro xr 3 ontirely separate entities, so that it 

Vag not possivle te discover the earlier representation 
through any searen of the recortis mointained in tlew fork. 


“YY Hew York partners believe that there is no 
roal conflict ef any “ind, in view of the fact that the 
Susject matters of the two cases are entiroly different and 


3) ear co Se tunrelavec. In addition, I hava not nartici,;ated 
in the iiaw York case, ner vouiu I intend to, ana the fact 

cr tic matter is taat I have hed no active 2arcicipaticn in 
the Lurrtalo case for the past many months, 


~cé¢aless to say, novever, I ana rest unnappy that 
Gent eccurred, I cannot centrol the vosition to be 
y my Lew York partners ana co not think it weuld ie 
£Or me to co so, in any avent. However, i: tae 
Iwas porsenally retained, so tne situation is 


C 

~ 

re] 

Se 
< He 


‘ 
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Page 2 Septembor 16, 1974 


The purpose of this letter is to assure you 
caat, wnether the judge in ilew York Cicqualifies our 
wow York tirm or not, I will cenply with yeur wishes with 
respect to continuce representation in buffalo. In otaer 
WOres, nO matter how the judge may cule, we will continue 
co represent you in the iuffalo cases iz you wish us to co 
SO, OXF we will withcraw inmcdiately in favor of any other 
counsel of your escleciion. This latter acticn will be 
taken at any time upon your request. 


Yours very truly, 


Ts Set Neha ti 
MANLY FLEISCUMANN 


—_— 


“Felg 


Stipulation of Facts 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PS SSO SOS OO OR CO OBE BOO OOOO Ewe oom wee eo x 
CINEMA 5, LTD., 3 
Plaintiff, $ 
- against - : 74 Civ. 3549 
(C.L.8., d¥s) 
C°‘ERAMA, INC., NATIONWIDE THEATRES $ 
CORP., CONSOLIDATED AMUSEMENT CO. 
LTD., PACIFIC THEATRES CORPORATION, : 
ATLANTIC TEEATRES CORP. OF CALIFORNIA, 
RKO-STANLEY WARNER THEATRES, INC., $ STIPULATION 
WILLIAM R. FORMAN, MICHAEL R. FORMAN OF FACTS _ 
and JAMES J. COTTER, : 
Defendants. : 
Cab i ei ink daca del cibeine ip dctla tea aslaeieaa hintaan baits diac ab etait x 


In connection with defendants' motion to disqualify 
plaintiff's counsel, IT IS HEREBY STIPULATED by and between 
counsel for plaintiff and defendants as follows: 

Le On cr about December 28, 1971 defendant Cinerama, 
Inc. and its subsidiary, Cinerama Releasing Corporation, (here- 
inafter collectively referred to sik: Santee were served with 
a summons and complaint in an action instituted in the United 
States District Court for the Western District of New York 
entitled Lyell Theatre Corporation and Martina Theatre Corpora~ 
tion v. Loews Corporation, et al., Civ. 1971-571, alleging a 


conspiracy to violate the anti-trust laws cf the United States. 


A copy of the summons and complaint is annexed as Exhibit A. 


| 
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2. On December 29, 1971 Cinerama endeavored to 
retain Frank Raichle, Esq., a member of the firm of Raichle, 
Sashes & Moore, Esqs., Buffalo, New York, as counsel to represent 
them in the action. Because of a conflict of interest, Mr. 
Raichle was unable to represent Cinerama but suggested that they 
retain in his stead Manly Fleischmann, Esq., a member of the 
firm of Jaeckle, Fleischmann & Mugel, Esqs., Buffalo, New York, 
who he highly recommended as "an experienced anti-trust lawyer". 
Cinerama adopted this suggestion and on January 17, 1972 Mr. 
Fleischmann was retained by Cinerama. Annexed hereto as Exhibit 
B is a copy of the following correspondence evidencing this 
sicieiadtianea letter Cinerama Releasing Corporation to Frank 
Raichle dated December 29, 1971; letter Frank Raichle to Harry 
B. Swerdlow (a member of the firm of Swerdlow, Glikbarg & 
Shimer, shiditeeate Los Angeles counsel) dated January 12, 1972; 
letter Harry B. Swerdlow to Manly Fleischmann dated January 17, 
1972 and letter Manly Fleischmann to Harry B. Swerdlow dated 
February 9, 1972. 

3. As indicated in Mr. Fleischmann's letter of 
February 9, 1972, in addition to his membership in the firm 
Jaeckle, Fleischmann & Mugel, Mr. Fleischmann is also a member 
of the firm of Webster Sheffield Fleischmann Hitchcock & 
Brookfield, New York, New York, and he alternates between the 
two offices. 


4. In the course of its representation of Cinerama, 


Jaeckle, Fleischmann & Mugel filed the following documents on 
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behalf of Cinerama: (i) an answer to the complaint; (ii) answers 
ro plaintiff's interrogatories; (444) Supplemental answers to 
plaintiff's interrogatories; (iv) response to plaintiff's second 
set of interrogatories; and (v) reply to plaintiff's first 
requests for admissions. Copies of these documents are annexed 
as Exnibit C. 

Se Annexed as Exhibit D a copies of letters dated 
March 2, 1972; April 24, 1972; two letters dated July 6, 1972; 
October 12, 1972; February 12, 1973; July 24, 1973; and October 
17, 1973 relating to the Giscovery proceedings in the action. 

The ction is still pending. 

6. Late in March, 1974, Cinerama Releasing Corporatior 
was served with a summons and complaint in another action insti- 
tuted in the United States District Court for the Western Distric 
of New York entitled Lyell Theatre Corpora.:on v. Columbia 
Pictures Industries, er et al, Civ. 74-132, also alleging a 
conspiracy to violate the anti-trust laws of the United States 
by all defendants. A copy of the summons and complaint is 
annexed as Exhibit E. Cinerama Releasing Corporation is repre- 
sented by Jaeckle, Fleischmann & Mugel in this action: 

Fe On behalf of Cinerama Releasing Corporation 
Jaeckle, Fleischmann & iene filed an answer, a copy of which 
is annexed as Exhibit F. Annexed as Exhibit G are copies of 
the following documents: letters Jaeckle, Fleischmann & Mugel 


to Swerdlow, Glikbarg & Shimer dated April 4, 1974 and June 6, 


1974; letter Harry B. Swerdlow to Jaeckle, Fleischmann & Mugel 
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dated May 31, 1974 with a copy of a letter from Cinerama 
Releasing Corporation to Swerdlow, Glikbarg & Shimer dated 

May 8, 1974 attached. 

8. On September 26, 1972, and December 1l, 1973, 
Jaeckle, Fleischmann athens submitted bills for services ren- 
dered to Cinerama for the period to November 17, 1973, copies 
of which are annexed as Exhibit H. No bill has yet been sub- 
mitted for services rendered subsequent to November 17, 1973. 
9. In July 1974, an action was instituted in the 
United States District Court for the Southern District of New 
York entitled Criterion Amusement Corp. v. Paramount Pictures 
Corporation, et al, 74 Civ. 3107, in which Cinerama, Inc., its 
wholly-owned subsidiary RKO-Stanley Warner Theatres, Inc., 
Cinerama Releasing Corporation, Pacific Drive-In Theatres Corp., 
Pacific East Theatres (© >. Cinema 5, Ltd. and Rugoff Theatres, 
Inc. were named, inte: alia, as defendants. A copy of the 
complaint is annexed as Exhibit I. An answer to the complaint 
filed by Webster Sheffield Fleischmann Hitchcock & Brookfield 
on behalf of defendants Cinema 5, Ltd. and its subsidiary 
Rugoff Theatres, Inc. is annexed as Exhibit J. The action is 
still pending. 

10. In August, 1974, Cinema 5, Ltd. instituted the 


above-captioned action entitled Cinema 5, Ltd. v. Cinerama, 


Inc., et al, 74 Civ. 3549. A copy of the complaint is annexed 
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as Exhibit K. Webster Sheffield Fleischmann Hitcncock & 
Brookfield are counsel for Cinema 5, Ltd. in this action. 


Dated: New York, New York 
October 16, 1974. 


SeImwPpmrrer hae) = “ae RINT 
DEPPIELD FLoISCaMANNn 


HITCHCOCK & BROOKFIELD 


By: /s/ Donald J. Cohn 


A Member of the Firm 


oo . M%a ¥ - +¢€ 
Pitorneys for Piaintifé 
Pion a 77 ; dus an 
 Obet OCchefeiler Plaza 


New York, New York 10020 
Tel. Now: (212) 582-3370 


PHILLIZS, WIZCR, BENJAMIN, 


KRIM & BALLON 


Y) 
~ 

aN 
Me, 


< \ . 
By Foc Rete. 


ae A Member of the Firm 


Atcornevs for Defendants 

40 West 57th Street 

New York, New York 10019 

Tel. No..: (212) 977-9700 
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DISTRICT COURT OF THE UNITED STATES 
WESTERN DISTRICT OF NEW YORK 


ee eee aaa ween x 

LYELL THEATRE CORPO?ATION and 

MARTINA THEATRE CORPORATION, 

Plaintiffs, 
Vv. 

'-IOEWS CORPORATION Civil Action 
» LOEWS DOE CORPORATION : 
‘ JOHN R. MARTINA te 


“- MORRIS P. SLOTNICK 
i ‘JO-MOR ENTERPRISES, INC. c 
+ COLUMBIA PICTURES INDUSTRIES, INC. IV - 197] 
‘UNITED ARTISTS CORPORATION ait oe 
‘ NALLONAL GENERAL PICTURES CORPORATION 
PARAMOUNT PICTURES CORPORATION 
~ PARAMOUNT FILM DISTRIBUTING CORPORATION 
CINERAMA RETFASING CORPORATION 
‘METRO-GOLD./YN-MAYER, INC. 
~* TRANSAMERICA CORPORATION 
~ NATIONAL GENERAL CORPORATION 
~'GULF & WESTERN INDUSTRIES, INC. 
~,CINERAMA €ORPORATION, FC. 


wo 


on Defendants, 
4 


KW Pee ce EAD eR POE ae 


1 


COMPLAINT AND DEMAND FOR JURY TRIAL 


Plaintiffs by their undersigned attorneys complaining of defendants 


1. This suit is instituted and the jurisdiction of this Court is 
based upon the Act of July 2, 1890, C. 647, secs. 1, 2 and 4, 26 Stat. 209, 
15 U.S.C. 1, 2 and 4, and the Act of — on 1914, C. 323, sec. 4, 38 
Stat. 731, 15 U.S.C. 15, all as amended, which, by the Act of October 15, 1914, 
C. 323, sac. 1, 38 Stat. 730, 15 U.S.C. 12, are designated che Antitrust laws 
of the United States, 

2. Plaintiffs are corporations organized and existing under the 
laws of the State of New York with a place of business at No. 95 Mortimer 
Street, Rochester, New York. Plaintiffs are under the common control and 


aanagement of Charles V. Martina and Vincent C, Martina, both residents of 
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budlineted whee offices at the aforesaid address. Plaintiffs are sometimes 
iiiate saiienud to as ‘Martina Theatres", 

3. Plaintiffs are in the business of operating motion picture 
theatres in Rochester which includes the licensing from the distributors 
thereof in interstate commerce of the right to exhibit feature motion pictures 
in their said theatres for license fees known as film rental and the exihibi- 


“tion of them therein to the public for an admission price. 


4. The following is a list of the names, addresses and seating 


capacities of the theatres in Rochester so operated by plaintiffs: 


Lyell Theatre Corporation 


. Seating 
Theatre Address Capacity 
‘ Paramount 95 Mortimer Street 1100 
1 Regent s 65 East Avenue 1450 
‘Studio IL 33 Clinton Street 331 
“Holiday Cine Main Street East ; 312 
» Lyell 1556 Lyell Avenue 1000 
» Starlite Drive-In West Henrietta Road 789 cars 
— 
Martina Theatre Cornoration 
| Waring 246 Waring Street 1290 


The fees of the Paramount and Studio II are owned by plaintiff Lyell Theatre 
Corporation. The other theatres are operated under leases. 

5. Defendant Loews Corporation is a publicly owned corporation 
organized and existing under the laws of the State of Delaware with a principal 
place of business at No. 666 Fifth Avenue, New York, New York. Part of the 
business of Loews is the operation either directly or through wholly-owned 
subsidiaries of motion picture theatres as defined above: Loews so operates 
approximately 115 motion picture theatres throughout the United States and is 
one of the largest national circuits, both th tenia of the number of theatres 
operated, and in terms of film rental paid to the distributors, 


6. Loews so operates the Loew's Theatre, located at No. 3400 


— 


.. Monroe Avenuc, Village of Pittsford, New York, Said theatre has a seating 


capacity of approximately 125G6. Upon information and belief, said theatre is 
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under the direct management of defendant Loews Doe Corporation, a wholly-owned 
subsidiary of defendant Loews Corporation, organized and existing under the | 
laws of the State of New York, with a principal place of business at No. 666 
Fifth Avenue, New York, New York. Said name, Loews Doe Corporation, is fic- 
titious and is used because plaintiffs do not now know the correct name of 
said subsidiary. Defendants Loews Corporation and Loews Doe Corporation are 
hereinafter referred to as "Loews". 

7. Defendants John R. Martina and Morris P. Slotnick are residents 
of the City of Rochester and have offices at No. 240 East Avenue, Rochester. 
Upon information and belief, defendant Jo-Mor Enterprises, Inc. is a corpora- 
tion organized and existing under the laws of the State of New York, owned, 


controlled and managed by defendants John R. Martina and Morris P. Slotnick, 


with an office av said No. 240 East Avenue, Rocheste. Said defendants John R. 
F = 


Martina, Morris P. Slotnick and Jo-Mor Enterprises, ‘ac. are hereinafter called 
“Jo-Mor", 

8. Jo-Mor is engaged in the business of operating motion picture 
theatres, as defined above, in the Rochester metropolitan area and it operates 
the following theatres there: 


Approximate 
Seating 


Name Address Capacity 


Cinema : 957 Clinton Avenue S, : 400 
Fine Arts 702 South Avenue 200 
Little 240 East Avenue 300 
Stone Ridge Stone Ridge Plaza, Greece : 

Towne I 394 Jefferson Road, Henrietta 600 
Towne II 394 Jefferson Road, Henrietta 600 
Panorama Panorama Plaza, Penfield 650 
Stutson Stutson Bridge Plaza ~ 650 


9. Loews and Jo-Mor ai2 sometimes hereinafter referred to aS "Ex- 
hibitor Defendants". ne 

10. Defendant Columbia Pictures Industries, Inc. (hereinafter 
“Columbia") is a publicly owned corporation organized and existing under the 


laws of the State of Delaware with a principal place of business at No. 711 


Fifth Avenue, New York, New York, and an office at 310 Delaware Avenuc, Buffalo, 
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New York. Part of its business is the production and distribution to 
theatres throughout the United States including the Rochester metropolitan 
area of feature motion pictures. Columbia is a major source of feature 
motion pictures for theatres in the United States, including those in the 
Rochester metropolitan area, 

‘ll. Defendant United Artists Corporation is a wholly-owned sub- 
" ehdtacy of defendant Transamerica Corporation, a publicly owned corporation 
organized and existing under the laws of the State of Delaware. Defendant 
United Artists Corporation is organized and existing under the laws of the 
State of Delaware. Both said defendants have a place of business at No. 729 


Seventh Avenue, New York, New York. Defendant United Artists Corporation has 


an office at No. 310 Delaware Avenue, Buffalo, New York. Both said defendants 


are hereinafter referred to as "UA". Part of the business of UA is the pro- 
duction and distribution to theatres throughout the United States including 
the Rochester metropolitan area of feature motion pictures. UA ‘s a major 
source of feature motion pictures for theatres in the United States, including 
those in the Rochester metropolitan area. ; 

12. Defendants Paramount Pictures Corporation and Paramount Film 
Distributing Corporation are corporations organized and existing under the 
laws of the State of Delaware and are wholly-owned subsidiaries of defendant 
Gulf and Western Industries, Inc., a publicly owned corporation organized and 
existing under the laws of the State of Delaware. Said three detendancs have 
a principal place of business at No. l Gulf and Western Plaza, New York, New 
York. Said three defendants are hereinafter referred to as “Paramount”. 
Paramount has an office at No. 300 Delaware Avenue, Buffalo, New York. Part 
of the business of Paramount is the production and distribution to theatres 
throughout the United States including the Rochester metropolitan area of 
feature motion pictures. Paramount is a major source of feature motion pic- 


tures for theatres in the United States, including those in the Rochester 


metropolitan area, 
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13. Defendant National General Pictures Corporation is a corpo- 
vatige ‘organized and existing under the laws of the State of Deleware and is 
a nies -owned subsidiary of defendant National General Corporation, a publicly 
owned corporation organized and existing under the laws of the State of Dela- 
ware. Both said defendants are hereinafter referred to as "NGP". NGP has a 
principal place of business at No. 600 Madison Avenue, New York, New York. 
Part of its business is the production and distribution to theatres tlcough- 
“out the United States including the Rochester metropolitan area of feature 
eektin pictures. NGP is a major source of feature motion pictures for 


theatres in the United States, including those in the Rochester metropolitan 

area. ra 

‘% 14, Defendant Cinerama Releasing Corporation is a corporation 
LT 


organized and existing under the laws of the State of New York and is a wholly- 


owned subSidiary of defendant Cinerama, Inc., a corporation organized and 


‘existing under the laws of the State of New York. Both said corporations are 


hereinafter referred to as "Cinerama", Cinerama has a principal place of 
business at No. 1345 Avenue of the Americas, New York, New York. Defendant 
Cinerama Releasing Corporation_has_an office at No. 300 | Delaware Avenue, 
———————————— ee. ee en ee ee 
Buffalo, New York. Part of the business of Cinerama is the production and 
distribution to theatres throughout the United States including the Rochester 


metropolitan area of feature motion pictures for ' theatres 2s in 1 the United States, 
a — i eee 
including those in the Rochester metropolitan area. 


meets > aye ee eae — 
15. Defendant Metro- -Goldwyn-Mayer, Inc. (hereinafter "MGM") is a 


publicly owned corporation organized and existing under the laws of the State 
of Delaware with a principal place of business at No. 1350 Avenue of the 
Americas New York, New York. Part of its business is the production and 
distribution to theatres throughout the United States including the Rochester 
metropolitan area of feature motion pictures. MGM is a major source of 
feature motion pictures for theatres in the United States, including those 


in the Rochester metropolitan area. 
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16. Columbia, UA, Paramount, NGP, Cinerama and MGM are herein- 


after sometimes referred to as "Distributor Defendants". 


17. The business of producing, distributing and exhibiting feature 


motion pictures as engaged in by the parties hereto is a part of the commerce 


between the several states of the United States. 
18. The feature motion pictures distributed by the Distributor 


Bacar 
tddenudks have, during the past four years, shared more than half of the 


total box office market for all feature motion picture £41ms distributed in 


the United States during said period. It is impossible for any exhibitor to 


compete in his area without access to the films of the Distributor Defendants. 


- 19. Commencing at a date presently unknown to plaintiffs but which 


a. 


antedated January 1, 1969, defendants have combined, conspired and agreed with 
each other and amongst themselves in violation of the Antitrust laws to re- 
Strain trade and commerce in the business of distributing and exhibiting 


feature motion pictures with the purpose and effect of damaging and destroy- 


—_ OO ee 
_ o— 


ing the business of plaintiffs/In and about Rochester, New York jand prefer- 
See ee Doulas Weis vie es aOfanaDieies wantin omacatene be oe 


ring, aiding and discriminating in favor of the business of defendants Loews 
and Jo-Mor in Rochester, New York and to create a monopoly in defendants Loews 


and Jo-Mor in the business of licensing and exhibiting feature motion pictures 


{n- and around Rochester, New York oft in pursuance thereof, have committed 


re em eee 


the following acts: 
(a) The Distributor Defendants have refused to license their 
feature motion pictures to plaintiffs for first run showing in the Rochester 


Seen, 


area except for such motion pictures as were refused and rejected by defend- 
See 


ants Loews and Jo-Mor and instead have licensed and offered to license said 
feature motion pictures to defendants Loews and Jo-Mor to the exclusion of 
plaintiffs tor first run showing in said area. 

(b) The Distributor Defendants have failed and refused to 
license their feature motion pictures to plaintiffs for subsequent run showing 


in the Rochester arca, following the runs of said pictures first run in ‘the 


theatres of Loews and Jo-Mor and instead have licensed and offered to license 
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said pictures for such subsequent runs to defendants Loews and Jo-Mor to 
the exclusion of plaintiffs. 

(c) The Distributor Defendants have agreed with defendants 
Loews and Jo-Mor in relation to feature motion pictures licensed to them that 
_said pictures would be played in the theatres of Loews and Jo-Mor exclusively 


in the Rochester area, even though said theatres did not and could not, by 


ee “ 


reason of their isolated geographic locations, serve more than a fraction of 
the population of said area, and did so license said pictures, with the result 
that plaintiffs were unable to license said pictures in theatres of theirs 
remote from and non-competitive to the theatres of defendants Loews and Jo- 
Mor for simultaneous exhibition, thus depriving a substantial portion of the 


population of the Rochester area of the opportunity of seeing said pictures” 


nt 


——— ee —— = r 


on first run and reducing the total box office business of all pictures so 


licensed in the Rochester area to plaintiffs’ damage. 
med 


(d) Upon information and belief, the Distributor Defendants 
have discriminated against plaintiffs in connection with terms of film rental, 
licensing their pictures to defendants Loews and Jo-Mor at lower percentages 
of gross receipts than plaintiff Sliged to pay for those few pictures 
that were offered to them for 1 

(e) Upon info id belief, Distributor Defendants have 
discriminated against plaint‘ 1 favor of defendants Loews and Jo-Mor 
in other ways which plaircif determine until after pre-trial dis- 
covery has been completed. 


20. Said wrongful acts of defendanis have damaged plaintiffs in 


> 


their business in the following manners: 
| (a) Since plaintiffs were denied access to first and sub- 
sequent run showings of the feature motion pictures of Distributor Defendants, 
the gross receipts of plaintiffs’ theatres were substantially reduced in com- 
parison with the gross receipts of the theatres of defendants Locws and Jo- 
Mor, Upon information and belic£, in cach of the three years 1969, 1970 and 


1971, the theatres of defendants Loews and Jo-Mor have had gross receipts of 
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approximate ly $425 per seat while the theatres of plaintiffs have had gross 
receipts of approximately $275 per seat. As a result, the theatres of plain- 
tiffs have lost gross receipts in each of said three years in the amount of 
approximately $700,000 and have lost profits in each of said three years in 
the amount of approximately $450,000, for a three year total of $1,350,000. 
Plaintiffs cannot determine the exact figures until discovery has been 
completed. 

(b) Plaintiffs believe and allege that,’ by reason of the 


wrongful acts described in subparagraph "(c)" of the preceding paragraph, 


the gross receipts of all theatres in the Rochester area, including plain- 


tiffs' theatres, have been reduced by a minimum of 25%, thus increasing 
the tineas suffered by plaintiffs described in subparagrayh "(a)" of this 
paragraph by: 25%. 

(c) By reason of plaintiffs' said loss of gross receipts 
as described above, the concession income of plaintiffs" theatres has been 
reduced in said three years in an amount which plaintiffs believe and allege 
was not less than $250,000 and plaintiffs have thereby lost profits in the 
amount of not less than $75,000 in said three year period. 

(d) By reason of the wrongful acts described in the preced- 
ing paragraph, plaintiffs have been obliged to pay a higher celica of 
their gross receipts as film rental than they would have been obliged to 
pay if said wrongful acts had not occurred, in an amount which plaintiffs 
cannot determine until after discovery has been completed, 

(e) Plaintiffs have been further damaged by reason of the 
wrongful acts referred to in subparagraph "(c)" of the preceding paragraph 
in an amount which plaintiffs cannot determine until after discovery has 
been completed. 

21. Defendants are continuing the wrongful acts herein described 
and upon information and belicf will continue them to the damage of plain- 
tiffs and the public until they are enjoined and restrained therefrom by 


order of this Court, 
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WHEREFORE, plaintiffs pray judgment against defendants jointly 
and severally for three times the damages so suffered by them, which at this 
time are estimated to be not less than $5,287,500, together with their 
counsel fees, costs and disbursements, and decreeing the dissolution and 
termination of the illegal cunspiracy, monopoly and attempt te monopolize 
herein alleged and the dissipation of the results thereof, 

DAVID M. LEVY 

. 45 Exchange Street 
Rochester, New York 14614 
(716) 232-1980 
SAUL FRIEDBERG 
342 Madison Avenue 


New York, New York 10017 
(212) 986-9779 


Attorneys for Plaintiffs 


~ 


Vine 


DEMAND FOR JURY TRIAL 


Plaintiffs respectfully demand a trial by jury of this action, 
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CINERAMA RELEASING CORPORATION 


HEAD OFFICE: 1345 AVENUE OF THE AMERICAS 
NEW YORK, N.Y. 10019, TELEPHONE (212) 581-5850 
CABLE: CINERAMA NEW YORK TELEX 127913 HCA INT'L 224427 


December 29th 1971 


Frank Raichel Esq., 

Raichle, Tucker & Moore Esqs., 
10 Lafayette Street 

Buffalo, New York 


Dear Mr. Raichle: 


re: Lyell Theatre Corp. et ano. 
vs. Loews Corp. 


Harry Swerdlow has asked me to forward to you the 
enclosed Summons and Complaint which was served 

on Cinerama Releasing Corp and Cinerama, LuC..,;- in 
Buffalo yesterday December 28th 1971. This is 
being sent to you in accordance with his telephone 
conversation with you. 


Very truly yours, 


/s/ Benjamin Rockmore 


BR:maja-enc. 


c.c. Harry Swerdlow 


EXHIBIT B-2 ANNEXED TO 
STIPULATION OF FACTS 


RAiCHLY, BANNING, WEISS & HALPERN 


ALGER A, W°LLIAMA 
ocortr. 

YANK GO. WAICHLE 

DERICK C. BANNING ° z 

ARNOLD WTISS LAW OFFICES 


DAVID C, DIEYEN DOR? 
KALVH L. HALPERN ‘ 10 LAFAYETTE SQUARE 
RB. WILLIAM STZVITENS 
— BUFFALO, NEW YORK 14203 
852-7587 
AREA CODE 716 


Harry Swerdlow, Esq. 

c/o Benjamin Rockmore, Esq. 
Cinerama Releasing Corporation 
1345 Avenue of the Americas 
New York, New York 10019 


Re: Lyell Theatre Corporation, et al. 
v. Loews Corporation, et al. 


’ Dear Mr. ‘Swerdlow: 


Following our telephone conversation of the other 
day I have obtained a 20-day extension on behalf of the 
defendants within which to move or answer, as they may be 
advised. I have appeared in our firm name and when the 
matter of appearance is resolved, a substitution can be 
effected. 


I regret the embarrassment‘ apropos to our inability 

to stick with you throughout this litigation. However, I 
trongly suggest and highly recommend Mr. Manly Fleischmann 
of the firm of Jaeckle, Fleischmann & Mugel, 720 Liberty Bank 
Building, Buffalo, New York 14202, whose telephone number is 
(716) 856-0600, to represent your clients and those of Mr. 
Lipton. Mr. Fleischmann is an experienced anti-trust lawyer. 
He is a member of the American College of Trial Lawyers, and 
is highly regarded for his ability and experience. He also 
has a sizeable law shop to back him up. We have worked 
together in other cases. 


If you desire any further information at this point, 


please let me know. 
. y truly rey oe 
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January 17, 1972 


Manly Flelschmann, Esq. j 

Jaeckle, Fleischmann & Mugel 

720 Liberty Bank Building 

Buffalo, New York 14202 ’ 


Re: Lyell Theatre Cornoration, et al. v. Loews Corporation, et al. 
Dear Mr. Fleischmann; 

This is to confirm our telephone conver: ation today in which 
we retained you to represent Cinerama, Inc. and Cinerama Releasing 
Corporation and, on behalf of Mr “arold Lipton, we retained you 
to represent National General Pictures Corp. and National General 
Corporation as eofendants in the Lyell Theatre litigation. It is our 
understanding that Mr. Raichle has transmitted to you a copy of the 
complaint and that he has secured a 20-day extension on behalf of 
all defendants in which to move or answer. 

This is to confirm further our advice that both Cinerama 
defendants were served in Buffalo on December 28, 1971. By copy of 
this letter, I am requesting Mr. Liptor to advise you of the dates 
of service on the two National General defendants. As I indicated 
on the telephone, Cinerama Releasing Corporation (CRC) is a wholly 
owned subsidiary of Cinerama, Ine. and is engaged in the business of 
distributing feature motion pictures in the United States. By copy 
of this lctter, I am asking Mr. Lipton to confirm to you, what I 


believe to be the fact, that National General Pictures Corp. (NGPC) 
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Manly Fleischmann, Esq. -2- January 17, 1972 


is a wholly owed subsidiary of National General Corporation. 


Simply as a matter of additional information, Cinerama, Inc. has a 


subsidiary, RKO-Stanley Warner Theatres, Inc. which operates 
theatres principally in the New York, New Jersey, Pennsylvania 
and New Englend areas and National General Corporation through 


various subsidiaries operates theatres in various parts of the 


United States. I doubt, but I do not know definitely, whether 
either o£ these defendants operates theatres in the Buffalo- 
Rochester area but will check and confirm this to you promptly. 

As’I advised you further, Benjamin Rocknore is general counsel 
of Cinerama, Inc., in New York and will be communicating with both 
of us regarding the securing of any necessary information and the 
production of documents. CRC has a film exchange office in Buffalo 
and I presume, although I do not know, that NGPC has an exchunge 
in this area. 

For your assistance, { am enclosing herewith a copy of a 
suggested answer on behalf of Cinerema, Inc. and CRC. 

am looking forward to working with yc: and meeting you in 
, 2rson at an early date. 


Sincerely, 


Harry B. Swerdlow 
HBS; jl 
Encl. 


ce: Harold Lipton, Esq. 


Benjamin Rockmor2, Esq. 
Mr. Joseph M. Sugar 
Mr. Harry Buxbaum 


WRF 
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JAECKLE,FLEISCHMANN & MUGEL 


ATTORNEYS AT LAW 


700 LIBERTY BANK BUILDING BUFFALO,NEW YoRK 14202 


716-656-0600 


February 9, 1972 


Harold A, Lipton,: 
First Vice President 

National General Corporation 
One Carthay Plaza 

Los Angeles, California 90048 


Harry B. Swerdlow, Esq. 

Swerdlow, Glikbarg & Shimer 

544 United California Bank Bldg. 
9661 Wilshire Blvd, 

Beverly Hills, Califormia 90210 


RE: Lyell v. National General, et al, 


Gentlemen: 


As you already know, we are happy to represent four 
defendants in the action brought in the U. S, District Court 
in Rochester by Lyell etc. In the interest of saving time, 
this letter is addressed to you jointly. It scems to me 
advisable in any event that you should both be kept informed 
of our activities on your behalf, 


‘I will be away from the office a good part of the 
time for the next two weeks, although I will be available at 
my N2w York City office, Webster, Sheffield, Fleischmann, 
Hitcncock & Brookfield, One Rockefeller Plaza, New York, 

New York 10020 = Telephone No, 212-582-3370 until Thursday 
afternoon of this week; again on Thursday, February 17th and 
Thursday February 24th, I will be here in the Buffalo Office | 
on Friday, February 18th and again on Priday-February 25th, 
Thereafter I will resume my regular weekly routine, which 
usually finds me in New York on Tuesday, Wednesday and 
Thursday, and in Buffalo the rest of the week, 
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Harold A, Lipton, | Page -2- 
First Vice President 


Harry B. Swerdlow, Esq. Fis February 9, 1972 


My brother and partner, Adelbert Fleischmann will be 
my alter ego in this case, and he will be able to furnish you 
with any information on the cases at any time, 


We have met at length with Frank Raichle. We plan to 
serve our answers on. Februery 15th, and at the same time notice 
the depositions of Messrs, Martina and other officers of the 
plaintiffs at Rochester. We do not wish to sacrifice our 
priority of depositions, so we will make the nctices returnable 
early, with the expectation that they will be postponed for 
some period of time, 
| As to the draft answer of Cinerama, we consider it 
generally satisfactory, but will change it in a few respects, 
particularly the allegation on information and belief that 
National General Corporation does business in New York State. 
Acting upon Mr. Lipton's instructions in his letter of January 
3lst, we are contesting this allegation and are raising a 
defense of lack of jurisdiction with respect to that defendant. 


The enclosed memorancum wy one of our associates 
indicates that it is not necessary to raise this question by 
a motion, However, we would appreciate a full statement of 
facts on this subject so that we can be prepared to defend 
our position whenever necessary, 


, ‘We assume that the answer of National should 
otherwise be substantially similar to the answer of Cinerama, 


Very truly yours, 


EXHIBIT C-1 ANNEXED TO 
STIPULATION OF FACTS 


oe 


UNITED STATES DISTRICT COURT 


WESTLRN DISTRICT OF NEW YORK 


LYELL THEATRE CORPORATION and 
MARTINA THEATRE CORPORATION, 


Plaintiffs 
vs. 


LOEWS CORPORATION 

LOEWS DOE CORPORATION 

JOHN R. MARTINA 

MORRIS P. SLOTNICK 

JO-NOR ENTCRPRISES, INC. * Civil Action 
COLUMSIA PICTURES INDUSTRIES, INC. No. Civ. 1971-57 
UNITED ARTISTS CORPORATION = 

NATIONAL GENERAL PICTURES CCRPORATION 

PARAMOUUT PICTURES CORPORATION 

PARAOUNT FILA DISTRIDSUTING CORPORATION 

CINERAMA RELEASING CORPORATION é 

METRO-COLDUYN-MAYER, INC. 

TRANSALIERICA CGRPORATION 

NATIONAL GENCRAL CORPORATION 

GULF & WESTERN INDUSTRIES, INC. 

CINERAHA, INC. 


Defendants. 


ANSWER OF DEFENDANTS 
CINERAMA, INC. and 
CINERANA RELEASING 
CORPORATION 


oe sae 
-* 
- 


- - ee 
Defendants, Cinerama, Inc. and Cinerama Releasing 


Corporation, by their attorneys, Jaeckle, Fleischmann & Mugel, 
for their answer to plaintiffs' complaint herein: 

” PIRS?T: Deny each and every allegation contained 
in paragraph numbered 1 of plaintiffs' complaint, except to the 
extent that defendants recognize that plaintiffs seek to invoke 
the jurisdiction of this Court under and pursuant to the statutes 


referred to in said paragraph. 


SECOND: Defendants lack knowledge or infor- 


mation sufficient to form a belicf as to the allegation contained 


in paragraph numbered 2 of plaintiffs' complaint. 
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THIRD: Defendants lack knowiedge:or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs numbered 3 and 4 of plaintiffs' complaint, 
except to the extent that defendants are informed and believe 
that there are motion picture theatres with the names listed 
in paragraph numbered 4 of the plaintiffs' complaint located at 
tie places listed in paragraph numbered 4 of plaintiffs’ complaint. 

FOURTH: Defendants lack knowledge or information 
“sufficient to form a belief as to the truth of the allegations 
contained in paragraphs numbered 5 and 6 of plaintiffs' complaint 
‘ieee that defendants sed tatathed wae believe that there is 
a motion picture theatre known as Loew's Theatre located in 
Pittsford, New York. 

FIFTH: Defendants lack knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs numbered 7, 8.and 9 of plaintiffs' 
complaint, except defendants are informed and believe that there 
are motion picture theatres known by the eins hiatus in para- 
graph numbered 8 of plaintiffs' complaint located at the places 
listed in paragraph numbered 8 of plaintiffs' complaint. 

- SIXTH: Defendants lack knowledge or information 
sufficient to form a belief as to the truth of the allegations 


contained in paragraphs numbered 10 through 13, 15 and 16 of 


laintiffs' complaint, except that defendants are informed ard 
Pp 


’ believe that Columbia Pictures Industries, Inc., United Artists 


Corporation, Transamerica Corporation, Paramount Pictures Cor- 


poration, Paramount Film Distributing Corporation, National 


53a 
. Exhibit C-1 Annexed to Stipulation of Facts 
General Pictures Corporation and Metro-Goldwyn-Mayer, Inc. 
are all corporations engaged, to some extent, in the production 
and/or distribution of motion pictures. 

SEVENTH: Defendants admit only so much of para- 
graph numbered 14 of plaintiffs' complaint as alleges that 
Cinerama Releasing Corporation is a corporation organized and 
existing under the laws of the State of New York, is a subsidia 
of Cinerama, Inc., a New York corporation, with its principal 
Place of business at 1345 Reescie of the Americas, New York, New 
York, and that Cinerama Releasing Corporation maintains an offic 
for ‘the conduct of its business at 300 Delaware Avenue, Buffalo, 
New York, and is engaged in the business of distributing motion. 
pictures in various areas including Rochester, New York. As 


previously noted in this paragraph of defendants' Answer, except 


to the extent admitted above, defendants deny each and every 


complaint. 


EIGHTH: Defendants lack sailed i or information 
sufficient to form a belief as to the truth of ‘hs allegations 
contained in paragraphs numbered 17 and 18 of taal 
complaint. . 

; NINTH: Defendants deny each and every allegation 
contained in paragraphs numbered 19, 20 and 21 of plaintiffs' 
complaint and each and every subpart and/or subparagraph thereof 
and defendants further deny each and every allegation of 
plaintiffs‘ complaint not hereinbefore admitted, denied « or 


otherwise controverted herein. 


allegation contained in paragraph numbered 14 of plaintiffs' | 
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FOR A SCCOND DEFENSE AGAINST 
PLAINTIFFS ' COMPLAINT sty 


TENTH: | Defendants alleye that plaintiffs" 
complaint fails to state a claim against either of the answering 


defendants upon which relief can be granted, - 


FOR A SEPARATE, FURTHER AND 
AFFIRMATIVE DEFENSE TO THE 
‘COMPLAINT OF TiiE PLAINTIFFS 
HEREIN, THE DEFENDANTS, 
CINERANA, INC. AND CIWERAMA 
RELEASING CORPORATION, ALLEGE 
UPON INFORMATION AND BELIEF: 


ELEVENTH: That the alleged cause or causes of 


action, if any, asserted by plaintiffs in their complaint herein, 


a 7 


not having accrued within the four years immediately preceding 


the commencement of this action are barred by the Statute of 
' Limitations as set forth in section 15b of Title 15, United 
States Code, . 

WHEREFORE, defendants, Cinerama, Inc., and Cinerama 
Releasing Corporation, ask judgment against the plaintiffs herein 
dismissing the complaint as to them and eacu of then, together 
with all costs and expenses incurred herein in: ea sma other 


and further relief as to this Court seems just and proper in the 


premises. 


. 


Jaeckle, Fleischmann & Mugel 
700 Liberty Bank Bulding 
Buffalo, Now’ York 14202 


eliscamann, Lsq. 
AttornéyS for the Defendants, 
Cinerama, Inc. and Cinerama 
Releasing Corporation 
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JAECKLE, FLEISCHMANN & MUGEL 
ATTORNEYS AT LAW 


700 LIBERTY BANK BUILDING BUFFALO, NEW YORK 14202 


716-856-0600 


March 2, 1972 4 


Harry B. Swerdlow, Esq. 
Swerdlow, Glikbarg & Shimer 
544 United California Bank Bldg. 


9601 Wilshire Boulevard 
Beverly Hills, California 90210 
Re: Lyell Theatre Corporation 
and Martina Theatre Corporation 


v. Cinerama, Inc., Cinerama 
° Releasing Corporation, et al. 


Dear Mr. Swerdlow: 


Enclosed find a copy of the Answer we served 
and filed on behalf of Cinerama, Inc. and Cinerama 
Releasing Corporation. 


Pursuant to your expressed preference with 
regard to our participation in depositions, we have 
conferred with Frank Raichle, Esq. and will be following 
his lead with respect thereto, As of this date, he has 
not finalized his thinking with regard to depositions 
and discovery, 


However, a deposition has been noticed by 
counsel representing defendants John R. Martina, Morris P. 
Slotnick and Jo-Mor Enterprises, Inc. to take the 
testimony of Charles and Vincent Martina on March_13, 
1972. We intend to attend this deposition as interested 


observers. 


Before we can properly and adequately proceed ~ 
any further with a meaningful defense to plaintiffs' 
action, we are in need of a great deal of information 


A_-fa-. Si ck sd 
it le 


Yi) 2- 
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Harry B. Swerdlow, Esq. 
Page Two 
March 2, 1972 


concerning the nature and extent of the activities of 
Cinerama, Inc. and Cinerama Releasing Corporation and 

in particular their activities in the area to which this 
action pertains, 


We need all documents, records, correspondence 
and materials relative to the activities of Cinerama, 
Inc. and Cinerama Releasing Corporation in the Monroe 
County, New York area (which includes Rochester and its 
suburbs) for a period of at least six years prior to 
the commencement of the instant action. These materials 
should include, among other relevant items, copies of 
certificates of incorporations, by-laws, leasing 
agreemeiiis for features and non-features, procedures 
and agreements with regard to first and second runs, 
statements or dccuments relating to the manner of 
offering films for distribution to exhibitohs, bidding 
procedures, invitations to bid and those invited to 
bid, contracts and other agreements relating to business 
in the instant area, accounts of earnings with respect 
to activities in the instant area, all correspondence, 
memoranda and the like relative to business conducted in 
the instant area and any explanations you feel would be 
helpful to a full understanding of the facts underlying 
the instant action. 


Se ee it would be extremely helpful if 
you could advise us as to knowledgeable individuals we 
could contact and confer with in your Buffalo office 
and New York City office, 


Because this information provides the necessary 
basis for conduct of depositions and discovery, we would 
appreciate it if you ceuld fill our requests as soon as 
possible, 


We will continue to keep you advised of the 
status of this action. ? 


Very truly yours, 


—-f 


— 
NM ety erKeeschiw. 
MANLY FLEISCHMANN 
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716-856-0600 ° 


April 24, 1972 


Harry B. Swerdlow, Esq. 

Swerdlow, Glikbarg & Shimer 

544 United California Bank Building 
9601 Wilshire Boulevard 

Beverly Hills, California 90210 


Harold A. Lipton, Esq. 

First Vice President 

National General Corporation 
One Carthay Plaza 

Los Angeles, California 90048 


Re: Lyell Theatre Corporation 
vs. Cinerama, Inc., National 


General Pictures Corporation, et al. 


Gentlemen: 


In correspondence with us, you have both 
suggested that we allow the attorneys for the "major 
distributors and exhibitors" to take the lead, with a 
view to holding down legal fees. We have tried to do 
this to date, although such instructions are easy to 
state as a principle, but difficult to apply and provide 
proper protection for your various interests. This comes 
into focus now, because we have received the enclosed 
Interrogatories, which each defendant will have to answer 
unless moves are made against the demands. 


As you know, under Federal Rules 33(a) and 
26(c) we must either answer the Interrogatories or file 
objections within 30 days. (We received the Interrogatories 
on April 21st.) 


As an alternative, we may answer only those. 
Interrogatories we feel are proper together with our . 
objections to the remainder; the plaintiff would then have 
to move under Rule 37 (a) compelling answer. This is the 
procedure usually employed. 


58a 
Exhibit D-2 Annezed to Stipulation of Facts 


Harry B. Swerdlow, Esq. 
Harold A. Lipton, Esq. April 24, 1972 


Because of your instructions, we have not 
examined the Interrogatories in any detail and cannot express 
any opinion as to cutting them down, although they seem  reed- 
lessly onerous. 

We would like to have very specific instructions 

from you as to how we should prceceed. Our preference would 

be that you prepare answers to the Interrogatories together 
with any statements as to why you object to certain items 

and -forward them to us for service. It would take a tremendous’ 
amount of time and effort for us to attempt to assemble 

answers either by correspondence or personal contact with 

your representatives. In any event, we feel sure that we can 
!obtain’ extensions of time to file the answers, but would like 
to. have your instructions at the earliest possible moment. 


Very truly yours, 


“Mak Aw shail cicelisaie 
MANLY FLEISCHMANN 


MF:1g 
Enclosure 


EXHIBIT D-3 ANNEXED TO 
STIPULATION OF FACTS 


July 6, 1972 


Manly Fleischmann, Esq. 
Joeckle, Fleischmann & 


Res CRC adv. 


Dear lir. Fleischdann: 


I am-énclosing herewith eopnes of the following 


documents which may be mode available to plaintiffs‘ 
counsel for inspection and copying in response to the 
interrogatories; | | 

1. All license contracts on motion pictures 
distributed by Cinerama Releasing Corporation, fixet=cun 
Rochester. . 

2. All cut-off cards on first-run theatres, Rochester. 

3. All bidding correspondence with first-run exhibitors, 
Rochester. 

4. All other correspondence with first-run Rochester 
exhibitors, including plaintiffs. 

Sincerely, 


Allan Albala 
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July 6, 1972 


Manly Fleischmann, Esq. 
Jaeckle, Fleischnann & Mugel 
700 Literty Bank Building 
Buffalo, New York 142 

Re: CRC aov. Lye 
Dear\ir Fleistnmann: 

I om enclosing herewith @n original and one copy 
of enswers of defendant Cineram) Releasing Corporation 
to plaintiffs' interrogatories. Under separate cover, 
I am forwarding copies of the following documents which 
may be made available for plaintiffs’ inspection and 
copying: | 

1. Cut-off cards covering first-run theatres in 


the Rochester area, 


2. License agreements covering first-run Rochester 


exhibition of motion pictures distributed by Cinerara 


Releasing Corporation. 
3. Bidding correspondence with Rochester exhibitors. 
4. Other correspondence with exhibitors, including 


plaintiffs. 
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Pago 2 


I belicve all of the above documentation will supply 


the information requested by the interrogatories which are 


not otherwise specifically set forth tn the answers. 


Sincerely, 


Allan Albala 
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ATTORNEYS AT LAW 
7OO LiBERTY BANK BUILDING BUFFALO,NEW YORK 1420 


716-656-06°7O 


October 12, 1972 


Swerdlow, Glikbarg & Shimer 

A Professional Corporation 
Allan Albala, Esq. 

544 United California Bank Bldg. 
9601 Wilshire Boulevard 

Beverly Hills, California 90210 


Rey Lyell Theatre Corporation and 
Martina Theatre Corporation vs. 
! . —€inerama Releasing Corporation 
n : et al. U.S.D.C., W.D.u.Y. © 
Civil No. 1971-571 


Dear Mr. Albala: 


We have received a receipt correspondence from 
plaintiff-' coursel Saul Friedberg wherein it is requested 
that we furnish him some items of information either 
referred to and not included in our answers to his 
interrogatories or wherein he claims our answers are 
incomplete. These items are as follows: 


(1) Our answer to Interrogatory No. 8 refers 
to a Schedule A, which was to be attached. This schedule 
was to contain the names of our branch managers in various 
areas of the United States who may have dealt with represen- 
tatives of Loews Corporation in connection with licensing 
.£ a motion pidure to a theatre in a perticular area. 
this Schedule A was not attached and plaintiff Las requested 
same, 


(2) Plaintiffs' counsel points to categories of 
information missing with respect to various pictures and 


ee 
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hs prepared a schedule which we have attached particularizing 
the missing information on a per picture basis, 


(3) Plaintiffs' counsel notes that Interrogatory 
No. 17 is not answered separately for each exhibitor 
and he wants to know whether the answer applies to all 
three exhibitors equally and, if not, to which exhibitor 
the answer applies. 


Plaintiffs' counsel further advises “hat he 
intends to seek a ruling on our objections to interrogatories 
"in due course". 


Would you kindly provide the materials requested 
Or note any objections in the form of additions to answers 
to interrogatories. 


In addition, we have received a copy of requests 
for answers to interrogatories served on plaintiffs by 
defendants Tohn R. Martina, Morris P. Slotnick and Jo-Mor 
Enterprises, Inc. We are enclosing a copy of these 
requests for your information. 


[/ We feel that our defense must now proceed 
that we too should prepare and serve requests for VE 
ansyers to incerrogatories, We would like tolnow your 


intentions in this respect. 


We will be looking forward to hearing from you 
in the near future. 


Very truly yours, 
JAECKLE, FLEISCHMANN & MUGEL 
ge BY: BRIA . LROY 


- 


BJT : ba!. 
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JAECKLE,FLEISCHMANN & MUGEL 
ATTORNEYS AT LAW 


7OO LIBERTY BANK BUILOING BUFFALO,NEW YORK 14202 


716-856-0600 


February 12, 1973 


_Harry B. Swerdlow, Esq. 

Swerdlow, Glikbarg & Shimer 

544 United Bank Building 

9601 Wilshire Boulevard 

Beverly Hills, California 90210 


Re: Lyell Theatre Corporation et al. 
vs. Loews Corporation, et al. 
Litigation - United States 
District Court, W.D.N.Y. 


Dear Mr. Swerdlow: 


In response to your recent inquiry, we have 
received no papers nor have we received any notice of 
activity for the past few months. Defense counsel for 
other codefendants have experienced the same inactivity. 


The last action we have noted is our filing and 
service of C:nerama's supplemental answers to plaintiffs' 
interrogat..ies, 


“se yOu are aware, prior to the preparation of 
these supplemerral answers, we contacted Mr. John Roberts 
of your local Bulialo office. Mr. Roberts was of 
significant help in explaining some of the notations appearing 
on your cut-off cards. It appears that Mr. Roberts may be 
able to give us similar assisance in the future. 


We are advised that plaintiffs' motion to ° 
compel defendants Metro-Goldwyn-Mayer, Inc., "nited Artists 
Corporation, Paramount Pictures Corporation and Columbia 
Pictures Industries, Inc. to answer plaintiffs' interrogatories 
has been adjourned generally and we have not received any 
notification as to a new date for argument. 
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As to the initiation of defense discovery 
proceedings, counsel for Loews Corporation advises that 
he has been instructed to wait for other defendants to 
initiate same. Pursuant to your correspondence of 
October 19th, 1972, we are awaiting receipt of answers to 
Martina's interrogatories before contacting you with 
respect to initiating our defense discovery. 


We will keep you informed as this case 
progresses, 


Very truly yours, 


MANLY CHMANN 
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JAECKLE,FLEISCHMANN & MUGEL 
ATTORNEYS AT LAW 


700 LIBERTY BANK BUILOING BUFFALO,NEW YORK 14202 


716-656-0600 


July 24, 1973 


Harry B. Swerdlow, Esq. : 
Swerdlow, Glikbarg & Shimer 

544 United California Bank Building 
9601 Wilshire Boulevard 

Beverly Hills, California 90210 


Re: Lyell Theatre Corporation 

rh, et al. vs. Loews Corporation, 
et al. Litigation - U.S.D.C., 
W.D.N.Y. 


Dear Mt. Swerdlow: 


After receipt of your correspondence, discussions 
were had relative to our attendance at these first noticed 
depositions relative to the above referenced action. For 
a number of reasons we decided that, although the substance 
of the depositions might be of no significance, our atten- 
dance at these depositions would be cag more prudent 
course of action, 


These depositions, if all counsel followed the 
general practice in the area, would provide the first opportunity 
of this litigation for all counsel to meet. In addition, 
it was somewhat befuddling that the first noticed depositions 
by plaintiffs' counsel involved non-party witnesses and 
that these witnesses were corporations operating a television 
and radio station respectively. The relevance of these 
depositions within the confines of an extremely liberal 
reading of plaintiffs' complaint was difficult to discern. 
Thus, we attended the depositions held pursuant to plaintiffs' 
notice in Rochester, New York on Monday, ere 16th, 1973 
and on Wednesday, July 18th, 1973. 
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~ 
Hy 


For the 16th, the notice related to WHEC, INC. 
and the testimony of that corporation was taken via its 
General Sales Manager, Alfred Stephen Kronauest and its 
Business Manager, Fred D. Pestorius. In addition to the 
two witnesses, appearances were noted as follows: 


(1) Saul Friedberg, Esq. - attorney for plaintiffs; 


(2) Arthur P. Ralph, Esq. = attorney for WHEC, INC.; 


(3) David C. Diefendorf, Esq. - of counsel for 
Raichle, Banning, Weiss & Halpern - attorneys 
for defendants United Artists Corporation, 
Paramount Pictures Corporation, Paramount 
Film Distributing Corporation, Columbia 
Pictures Industries, Inc, 


Elliott Horton, Esq. - of counsel for 
Harris, Beach and Wilcox - attorneys for 
defendants John R. Martina, Morris P, 
Slotnick and Jo-Mor Enterprises, Inc.; 


Beryl Nusbaum, Esq.- of counsel for Woods, 
Oviatt, Gilman, Sturman & Clarke - attorneys 
for defendants Loews Corporation and Loews 

- Doe Corporation; and -- --- . -- 
This writer - of counsel for Jaeckle, Fleischmann 
& Mugel - attorneys for defendants Cinerama 
Releasing Corporation, Cinerama Corporation, 
Inc.;, and National General Pictures 
Corporation, 


- A. The first witness sworn was Alfred Stephen 
Kronquest, a man of good appearance in his late thirties 
or early forties, who is presently the General Sales Manager 
for WHEC - T.V., a station operated by WHEC, INC, 


Mr. Krongxest has been the General Sales 
Manager for WHEC - T.V. since August lst, 1970. He 
previously held the position of Local Sales Manager with 
the station from June of 1965 until succeeding the station's 
previous General Sales Manager, John J. Cody, when the latter 
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retired after holding the position for approximately ten 
years. Mr. Friedberg sought and received information 

as to Mr. Cody's present whereabouts and indicated that he 
might wish to depose Mr. Cody on some unannounced date 

in the future. 


Cutting through most of the totally irrelevant 
and inconsequential testimony, Mr. Kronquest's testimony 
concerning rate schedules, reciprocal trade agreements 
and short term local contracts as they relate to the 
T.V. stations' advertising and, in particular, the 
advertising of Loews Corporation, formed the crux of the 
testimony and was dwelled upon by Mr. Friedberg ad 
nauseam. : 

s WHEC-T.V. is a CBS affiliate and one of 

four local Rochester stations. In addition to WHEC, these 
stations are WROC an NBC affiliate, WOKR an ABC affiliate, 
and WXI, a nonadvertising educational station. 


WHEC - T.V. has a "reciprocal trade agreement" 
also referred to as a "trade agreement" or "trade-out" 
agreement with Loews Corporation and had this same 
agreement with WHEC prior to the time Mr. Kronquest 
became the station's General Sales Manager. This 
agree,wnt appears in letter form, on Loews Theatre 
stationery, dated April 19th, 1967, and was produced 
at the examination and marke’ as plaintiffs' exhibit l. 

A copy of this letter is attached hereto. In view of the 
fact that this agreement was entered into in 1967 and that 
the witness was not the General Sales Manager at that time, 
he had no persona’. knowledge of the discussion or negotia- 
tions culminating in the instant letter agreement. However, 
he acknowledged that the ayreement is still operative, 
although he didn't know if it had been amended or formally 
cenewed since 1967, 


; The “reciprocal trade agreement" obligates 
3 = %.V. to provide seven spots, each spot of either ten 
seco.*, twenty second or one minute duration, as determined 
by Wii, during each week of the agreement's 52 week period 
for purposes of broadcasting announcements on behalf of 
Loews Theatre, Rochester and/or Loews Hotels. Inreturn . 
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‘ 


for these 364 spot announcements, Loews is obligated to 
provide a $1,090.00 room accommodation credit to WHEC - 
T.V. to be used by station executive personnel in Loews 
Hotels in New York City, Chicago and San Francisco, to 
‘make available 1000 guest tickets to Loews Theatre, 
Rochester, to exhibit at its Loews Theatre, Rochester 
promotional trailers on behalf of WHEC - T.V. and to 
make Loews Theatre, Rochester available to WHEC - T.V. 
for use in promoting the station four (4) times during 


the year. 


In its performance of its obligations under the 
agreement, WHEC - T.V.'s experience is that of its 
broadcasts for Loews, 50% of the announcements advertise 
Locws Hotels and 50% advertise coming motion pictrre 
attractions. All announcements, according to Mr. Kronquest, 
are of 20 second duration and are «ired in the daytime 
from 9:00 A.M. to 4:00 P.M. and frum 4::. P.M. to 6:00 P.M. 
These time periods are not prime cim-e pe-<iods [prime time 
'generally 8:00 P.M. to 11:00 P.M. when shows of the CBS 
affiliate are aired] and they are not ~rime access time 
periods [prime access generally 7:00 .M. to 8:00 P.M.)]. 


In addition to announcements made pursuant to 
the trade agreement, WHEC, T.V. has advertised and continues 
to advertise motion picture attractions for Loews 
Theatre, Rochester also known as Loews Pittsford. These 
additional announcements are made pursuant to “short 
term local contract", which is the manner by which all 
advertising for any advertiser not subject of a trade 
agreement is arrarged, For these additional announcements, 
Loews is billed on the same basis and at the same rate as 
all other non trade agreement advertisers and Loews 
pays for the service by cash or check like all other 
non trade agreement advertisers. 


In an apparent attempt to c*velop the position 
that Loews is us“ng and has used its _ sition as a 
hotel enterprene. - to gain favorable advertising agreements 
for its motion pi’. .« exhibitors there’ * gaining an 
unfair competitiv. idvantage over other -:hibitors, 
Friedberg suught information concerning WIHEC's advertising 
rate schedule and sought information relative to the 
manner in which the trade agreement is hancled for accounting 
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purposes and profit and loss. 


WHEC - T.V. charges for advertising on the 
basis of the following rate schedule: 

1. 10 second spot announcements - $5.00 to 
$200.00, the particular charge depending on the air time 
requested and on whether the advertisement is scheduled as 
a fixed time, preemptable time or immediately preemptable 
time announcement; : 


2. 30 second spot announcements - $10.00 to 
$400.00, depending on the same variables as apply to 10 
second spots; and - : 


3. One minute spots - $20.00 to $800.00, again 
depending on the same variables. 


Of WHEC's advertising spots, 70 per cent are 
30 second spots, 20 per cent are 60 second spots and 
10 per cent are 10 second spots. You will note that 
Loews trade agreement spots are 20 second spots which, 
according to the testimony, are an anachronism in the 
industry and would be considered, if requested, on the 
Same rate basis as 30 second spots although such a 
request ie, to pay more money for less air time, has 
never been made and would be ludicrous. 


Friedberg tried, time and again, to 
correlate the Loews trade announcement spots with the 
rate schedule but was unable to achieve such correlation. 
The reasons for this failure are that there are no 
requests for 20 second spots under the rate schedule and 
that non trade advertising always involves an advertiser's 
request for a certain time or times of broadcast and 
involves an advertisers selections of either a Fixed 
time, preemptable time or immediately preemptable time 
basis for the spot announcement sought. 


Now, fixed time requires that the station make the 
advertiser's announcement in the time spot agreed upon, 
preemotable time requires the station to give the 
advertiser two weeks notice of a.change in the previously 
agreed on time spot and immediately preemptable permits 
a time spot change for the announcement without notice 
to the advertiser. 
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The Loews spots pursuant to the trade agreement 
have no status whatsoever. These spots are fitted into the 
station's schedule during the hours of 7:00 A.M. to 1:00 A.M. 
whenever the station decides and are used as fillers where 
there is no advertisement scheduled. Mr. Kronquest indicated 
two shows that the station airs, one in the morning and the 
"Bonanza" rerun show aired from 5:00 P.M. to 6:00 P.M., where 
the time spots for advertising are usually empty and where 
the trade agreement advertising is used as a filler. ~ 


In some cases the station may not broadcast 
seven advertisements in one week but will run more in one 
week and less in another or the station will run more spots 
on one day and less ~r none on another. The advertising announce- 
ments made pursuant to the trade agreement are completely 
foreign to rate schedule announcements. 


Announcements are logged on a daily log showing 
the date and time they were aired and their duration. 
These logs have been retained by the company for the 
past seven years and Friedberg indicated that he might 


wish to inspect them, agreeing to inspect them only on 
notice to all counsel. 


Once a month, at the end of every broadcast 
month, Loews, whether on the trade agreement or short 
term contract spots, along with all other advertisers, is 
provided with what was termed an "affidavit of performance", 
This "affidavit of performance" is contained on the monthly 
invoice sent as a bill to each party who advertised during 
that month. It is not a sworn statement but is a notation at 
the b ttom of the invoice that WHEC has performed as noted 
on the invoice, which invoice lists the day, time, 
duration, nature and the charge for such advertising. The 
trade agreement invoice does not list a charge but contains 
all the other information carried on the regular invoice. 
If the invoice represents a short term contract with Loews 
for advertising a motion picture rather than an advertisement 
pursuant to the trade agreement it will appear as "LoewsS/name 
of the picture advertised" and will contain the charge for 
the advertisement. These invoices are retained for three 
years and Friedberg indicated he might wish to inspect them 
and again agreed to inspect only on notice to all counsel. 

Mr. Kronquest was not knowledgeable on the manner 
by which trade agreement transactions were recorded for 
accounting purposes and profit and loss but ascumed the 
advertising would be set up as a receivable which would be 
cancelled out by the service received by the station from 
Loews. However, the use of Loews services which was mainly 
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hotel accommodations appeared disproportionately less than 
the advertising time alloted to Loews under the agreement. 


At this point, it is of interest to note that 
WHEC - T.V. has trade arrangements with T.Vv. Guide, General 
Motors Chevrolet Division, Kellogg Corp., Miles Laboratories 
and Lever Brothers. In each instance, the trade agreement 
prov*“es WHEC - T.V. with programming such as news clips, 
the - .ows "The Adventurer", "Survival" and "Untamed World" 
an. sone provide services such as those provided by Loews. 


The above represents the sum and substance of 
Mr. Kronquest's testimony and, after some off the record 
discussion, Mr. Fred D. Pestorius was sworn. 


B. Fred D. Pestorius appears to be in his late 
fifties or early sixties and is built like a tight end. He 
is Business Manager for WHEC - T.V. and has held that 
position since January lst, 1971 when the position was 
first created. Prior to becoming Business Manager for 
the T.V. station, Mr. Pestorius had been Station Manager 
for WHEC - Radio. 


Mr. Pestorius' testimony was limited to an affir-~- 
mation of the Kronquest testimony plus an identification of 
the individual or individuals at WHEC - T.V. who could testify, 
on personal knowledge, concerning the manner by which the 
trade agreement is handled for accounting purposes and 
profit and loss and provided additional testimony on the 
billing procedure previously described by kKronquest. 


If Friedberg feels he is developing something 
useful from this testimony, he would certainly seek to 
depose Leo Wesley, identified by Pestorius as the 
comptroller of WHEC - T.V. for some sixteen or seventeen 
years, : 


In any event, the testimony of Fred Pestorius 
was short and to a large degree cumulative. 


The deposition of WHEC, INC. was adjourned without 
a definite date for resumption with defense objections being 
noted to any continuation on the basis that such testimony: was 
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and would be completely irrelevant. 


On Wednesday, July 18th, 1973, this writer 
returned to Rochester for the deposition of Sande Broadcasting 
Co., Inc. (Sande), 


Except for counsel representing WHEC, ImC., ali 
counsel appearing at the previous deposition were present 
for the deposition of "Sande". 


C. Sande Broadcasting Co., Inc. produced two 
witnesses, Gary W. Sankey and Jchn L. Nichols. Mr. Nichols, 
the President of Sande, is an attorney but does not practice 
and was not appearing as counsel to "Sande" but was 
merely accompanying Sankey. In effect, "Sunde" was 
appearing without counsel, 


"Sande" care into existence in January of 1972 
approximately one m ith after elaintiffs' complaint was filed 
with the Federal Court, Thus, immediately after Gary WwW. 
Sankey was sworn, defense objections were made to the 
testimony to be offered on the grounds it would be irrelevant 
and without the scope of the complaint. In any event, 
objections having been noted, the examination commenced. 


Mr. Sankey appears to be in his late thirties and 
is a conservatively mod looking individual. Since the 
formation of "Sande" in January, 1972, Mr. Sankey has been 
the General Sales Manager of Sande's WAXC radio station in 
Rochester, 


Sande purchased the radio station from the owner 
of WHEC - Radio and took its waivelength on the radio dial 
as well as its broadcasting equipment and many of its 
personnel including Mr. Sankey, who had been Sales Manager 
with WHEC - Radio. 


It appears that WAXC accepted a “reciprocal trade 
agreement" with Loews which was identical to the agreement 
its predecessor WHEC - Radio had with Loews. 


Sankey's testimony was much less extensive than - 
Kronquest's although they both touched on essentially the 
same areas, 
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The trade agreement was not produced and it is not clear 
if the agreement was oral or in writing. However, the 
arrangement, as per the testimony, obligated Loews to 
provide hotel accommodations to WAXC for the latter's 
personnel on an unlimited basis. In return, WAXC is 
obligated to provide Loews twenty (20) thirty (30) second 
spots per week for announcements of advertising copy. provided 
by Loews. 


The rate for a thirty (30) second spot is $14.40 
per spot and the advertisement for Loews under the trade 
agreement included advertising for hotels and motion pictures 
at Loews Pittsford Theatre. In addition to spots provided 
to Loews under the trade agreement, WAXC does provide spots 
and has provided spots to Loews for particular pictures on a 
per picture basis. These additional spots are billed in 
the same manner and contracted for in the same manner as all 
non trade agreement advertising. 


: : WAXC maintains daily logs which indicate the 

spot advertisements made and these must be retained for three 
years although WAXC logs only go back as far as the 

station's inception in January, 1972. 


As was so for WHEC - T.V., the witness could not 
state from personal knowledge the manner in which the trade 
agreement performance was handled for - :counting purposes. 
Mr. Sankey indicated that the service provided by Loews 
cancelled out the service provided by WAXC but again, 
as was the case with WHEC - T.V., the use of Loews services 
appearec of considerably less value than the service provided 
by WAXC, 


Mr. Sankey identified Miss Lee Carter and Mrs. Kitty 
Hoy as members of the accounting department knowledgeable 
on the bookkeeping process relative to the trade agreement. 
Again, if Mr. Friedberg wishes to adequately develop this 
line of inquiry he will be required to depose one of these 
individuals. 


Towara the end of the testimony WAXC produced an 
accounts receivable ledger sheet which is attached hereto. 
Mr. Sankey could not adequately identify this document or its 
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contents. However, absent any proper identification or 
foundation, plaintiff had the document marked as “WAXC 1" for 
identification, 


After some off the record distussion, Mr. Nichols, 
who, as you will recall, accompanied Mr. Sankey not as a 
witness but as moral support, was sworn. 


‘D. John Lb. Nichols is the President of WAXC and 
his testimony was extremely brief. 


Mr. Nichols could not adequately identify the 
instant document and after having first described its 
contents as representing a “trade-out", that is, value of 
services received from Loews as cancelled out by se-vices 
performed by WAXC under the trade agreement, he recanted 
and maintained his lack of personal knowledge as to the 
document's contents. 


With the recantation, Mr. Nichols' testimony 
was concluded and the deposition of "Sande" adjourned 
without date with defense objections being note’, 


Upon your review of the document, you will: 
probably reach the conclusion that the ledger sheet 
represents non trade agreement advertising spots contracted 
for by Loews for particular pictures and paid for by Loews 
by numbered check. 


This report letter should obviate the need for 
transcripts of testimony and unless you advise otherwise 
no order will be placed. In any event, if we find in the 
future that they are necessary, we can always have the copies 
filed with the Court reproduced, 


Mr. Friedberg's tactics are somewhat puzzling. 
If he wanted to make a show of strength and start all 
defendants thinking in terms of a quick and substantial 
settlement, why would he notice and depose such inconsequential 
witnesses, Furthermore, why depose these witnesses at all. 
Certainly he could have gained the same information and more 
in private conferences with these companies and after such 
conferences determined whether deposition would best serve ‘his 
desired end, 


As previously noted, plaintiffs' reason for taking 
these depositions is difficult to discern. After listening 
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to the questions and answers and after reviewing my 

notes of the testimony, these depositions must represent 

an initial thrust by plaintiffs' counsel at Loews in an 
attempt to develop the use by Loews of its muscle to gain a 
favorable position for its motion picture exhibiting 
business with resultant deleterious effects on exhibitors 
lacking the muscle oz competitive position to gain equal 
treatment from advertising sources. If this is plaintiffs' 
thrust, he must now depose those individuals employed by the 
respective corporate witnesses having knowledge of the 
accounting treatment relative to services given and 
received pursuant to the “reciprocal trade agreements". We 
will have to await plaintiffs' next step to determine which 
direction he is taking. ‘ 


During discussions with counsel for the various c%- 
defendants, it became apparent that each has been 
instructed to await the lead «* the other defendants before 
taking’any action by way of dis. very or otherwise. At 
this point, it does not appear tnat inaction by all defendants 
is harmful but the present posture of the defendants 


could be harmful if carried too far. 


We would welc,. we any comments or opinions you may 
have with respect to .he matters discussed in this letter 
and we will continue to keep you informed. 


Very truly yours, 


JAECKLE, FLEISCHMANN & MUGEL 
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JAECKLE,FLEISCHMANN & MUGEL 


ATTORNEYS AT LAW 


700 LIBERTY BANK BUILOING BUFFALO,NEW YORK 14202 


716-656-0600 © 


October 17, 1973 


Allan Albala, Esq. 

Swerdlow, Glikbarg & Shimer 

544 United Califor.uia Bank Building 

9601 Wilshire Boulevard 

Beverly Hills, California 90210 

Re: Lyell Theatre Corporation et al, 

vs. Loews Corporation, et al. 
Litigation - U.S.D.C., W.D.N.Y. 


Dear Mr. Albala: 


It appears that plaintiffs' counsel gives sporadic 
attention to the above-referenced action and produces his 
work in volume flourishes. 


We have received from plaintiffs' counsel and are 
enclosing .for your attention and where necessary, your 
response, the following documents: 


1) Plaintiffs' notice to take depositions of 
fa) Twentieth Century-Fox Film Corporation set for 10:00 A.M, 
on October 23, 1973 in Buffalo, N. Y.; (b) Warner Pros. 
Distributing Corporation set for 10:00 A.M. on October 25, 
1973 in N.Y.C., N.Y.; (c) Universal Film Exchanges, Inc. 
set for 2:00 P.M. on Octobe~ 25, 1973 in N.Y.C., N.Y.; and 
(d) Buena Vista Distributing Company, Inc. set for 2:00 P.M. 
On October 23, 1973 in Buffalo, New York. 


It will be noted that these will be depositions 
of non-party distribu‘ors. - 


Upon receipt of this notice I contacted Saul 
Friedberg, Esq. and was advised by Mr. Friedberg that if 
he could obtain the cut-off cards from these non-parties 
he would forego the depositions. 
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2) A letter dated —o 5th, 1973 from 
plaintiff démanding inspection and copying of the’ documents 
and materials listed therein. 


In my telephone conference with Mr. Friedbers on 
October 12th, 1973, I advised that compliance with the 
emand would take two or three weeks. 


1%) Second Set of EON OT to Defendant 
Cinerama Releasing er pree teen: 


~ (4) First Request for Admissions to 5 heretiink 
Cinerama Releasing Corporation. 


os Items (3) and (4) oe a gtahes by Individual 
Picture Sheets marked "Cinerama" 


"9 (5) Second Set of Interrogatories to 
Defendant National General Pictures Corporation. 


(6) First Request for Admissions to Defendant 
National General Pictures Corporation. Items (5) and (6) 
‘coupled with Individual Picture Sheets marked "NGP". 


MA7) Second Set of Interrogatories to 
Defendant Metro-Goldwyn-Mayer, Inc. 


uA) First Requests for Admissions to Defendant 
Metro-Goldwyn-Mayer, Inc. - 


Items (7) and (8) coupled with Individual 
Picture Sheets Marked "MGM". 


X19) Second Set of Interrogatories to Defendants 
Pdramount Pictures Corporation and Paramount Film ° 
Distributing Corporation. 


an A 10) First Requests for Admissions to Defendants 
Paramount Pictures Corporation and Par*wount Film 
Distributing Corporation. 


Items (9) and (10) coupled with Individual 
Picture Sheets marked "Paramount". 
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Ka) First Request for Admissions to 
‘Defendant Columbia Pictures Industries, Inc. coupled with 
Individual Picture Sheets marked "Columbia", 


As per your experience and direction, we do not 
intend on being present at the depositions. If you feel we 
should appear at any'‘of the scheduled depositions 
kindly advise accordingly. 


af The admissions sought are natin in an 
unusual way bv‘. this form is most probably the norm in this 
type action. 


6 


I have advised Mr. Friedberg that we will respond 
‘to the items of demand served in two or three weeks. 


I would appreciate it if you could afford me a 
few days to review your responses and comment thereon 
before service on plaintiffs' counsel is due, 


Very truly yours, 


JAECKLE, FLEISCHMANN & MUGEL 


BJT: bak 
Enclosures 
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UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NEW YORK 


LYELL THEATRE CORPORATION 


Plaintiff 


vs. 


UNITED ARTISTS CORPORATION 

NATIONAL GENERAL PICTURES CORPORATION 

PARAMOUNT PICTURES CORPORATION ; 
CIWERAMA RELEASING CORPORATION COMPLAINT 
METRO-GOLDWYN-MAYER, INC. ; 
TWENTIETH CENTURY FOX FILM CORPORATION Civil Action 
WARNER PICTURES DISTRIBUTING CORPORATION ; No. 74- 
AMERICAN INTERNATIONAL PICTURES, INC. 

LOEWS CORPORATION 

LOEWS THEATRE AND REALTY CORPORATION 

HOLIDAY THEATRES 1-2-3 INC. 

HOLIDAY QUARTET INC. 

HOLIDAY DRIVE-IN INC. 

JO-MOR ENTERPRISES, INC. 


COLUMBIA PICTURES INDUSTRIES, INC. CIV. 74. «l 32 


30s face oe 


<a 


Defendants 


estes steht sneer 


COMPLAINT AND DEMAND FOR JURY TRIAL 


4. The suit arises out of violations af Saesinns 24°24.:2 
and i3a of Title 15 of the United States Code, all of which 
Sections are hereinafter referred to as the "Antitrust Laws". 
The jurisdiction of this Court is based upon Sections 4 and 15 o 
Title 15 of the United States Code. 


2. Plaintiff is a corporation organized and existing un¢. 


the laws of the State of New York with a@ place of business at 


Suite 723, 183 Main Street East, Rochester, New York. 


3. Plaintiff has been in the business of operating motic 


picture theatres in the Buffalo, New York metropolitan area whic 


includes the licensing from the distributors thereof in intersti 
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commerce of the right to exhibit feature motion pictures in their 
said theatres for license fees known as film rental and the 
exhibition of them therein to the public for an admission price. 

4, The following is a list of the names, addresses, 
seating capacities and'dates of operation of the theatres in the 
Buffalo metropolitan area so operated by plaintiff: 


Seating Period Operated 
Theatre and Address Cavacitv by Plaintirr 


Center 889 ~  — pre-1970 to Dee 24, 1973 
Backstage 289 pre-1970 to Dec 24, 1973 
Penthouse 606 pre-1970 to Dee 24, 1973 
ail at 580 Main St. Neral 
Buffalo, N.Y. 14202 


Maple-Forest 1 250 Oct 6, 1972 to Dec 24, 197 


||/Maple-Forest 2 450 Oct 6, 1972 to Dec 24, 197 


both at 1360 N. Forest Rd 
* Williamsville, N.Y. 14222 


5. Defendant COLUMBIA PICTURES INDUSTRIES, INC. 
("COLUMBIA") is a publicly owned corporation organized and 
existing under the laws of the State of Delaware with its 
principal place of business at 711 Fifth Avenue, New York, New 
York. Part of its business is the production and distribution to 
theatres throughout the United States including the Buffalo 
metropolitan area of feature motion pictures. COL_MBIA is a 
major source of feature motion pictures for theatres in the ; 
United States, including those in the Buffalo metropolitan area. 

6. Defendant UNITED ARTISTS CORPORATION ("UA") is 
organized and existing under the laws of the State of Delaware 
with its principal place of business at 729 Seventh Avenue New 
York, New York and an office at 300 Delaware Avenue, Buffa.io, 
New York. Part of the business of UA is the production and 
distribution to theatres throughout the United States including 


the Suffalo metropolitan area of feature motion Fictures. UA 
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S$ a major source of feature i >t on pictures for theatres in 


| 7. Defendant NATIONAL GENERAL PICTURES CORPORATION ("NGP") 
lis a corporation organized and existing u:der the laws of the 
[state of Delaware with its principal place of business at 600 
fadison Avenue, New York, New York. Part of its business is the 
}production and distribution to theatres throughout the United 
[states including the Buffalo metropolitan area of feature motion 
"'s, |pictures. NGP is a major source of feature motion pictures for 
[theatres ir, the United States, including those in the Buffalo 
| metropolitan area. 


| 8. Defendant *ARAMOUNT PICTURES CORPORATION ("Paramount") 


is a corporation organized and existing under the laws of the 
State of Delaware wit > its principal place of business at 1 Gulf 
and Western Plaza, iow York, New York and an office at 300 
Delaware Avenue, Bufi1alo, New York. Part of the business of 
‘lure is the pis;oduction and distribution to theatres through- 
Jout the United States including the Buffalo metropolitan area of 
i feature motion pictures. Paramount is a major source of feature 
| motion pictures for theatres in the United States, including 


those in the Buffalo metropolitan area. 
| 


| 9. Defendant CINERAMA RELEASING CORPORATION ("CINERAMA") 


Its a corporation organized and existing under the laws of the 
Istate of New York with its principal place of business at 1345 
avenue of the Americas, New York, New York. Part of the business 
lof CINERAMA is the production and distribution to theatres throur! 
lout the United States including the Buffalo metropolitan area of 


tL LOL ALLL: ALLEL LT tt tty 


feature motion pictures for theatres in the United States, 


including those in the Buffalo metropolitan area. 
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‘10. Defendant METRO-GOLDWYN-MAYER, INC. ("MGM") 4s a 


publicly owned corp ation organized and existing under the laws 


of the State of Delaware with its principal place of husiness at 


1350 Avenue of the Americas, New York, New York and an office 
at 170 Frankiin Street, Buffalo, New York. For the period from 
farch 15, 1970 until about December 24, 1973, part of its business 
ae the production and distribution to theatres thtoushout the 
United States including the Buffalo metropolitan area of feature 
= motion pictures. MGM was during that period a major source of 
feature “otion -ictures for theatres in the United States, includi 
those in the Buffalo metropolitan area. 
“§ 11. Defendant TWENTIETH CENTURY FOX FILM CORPORATION 
("FOX") is a corporation organized and existing under the laws 
of the State of Deleware with its pr‘ncipal place of business at 
1345 Avenue of the Americas, New York, New York 10013, and an 
office at 300 Delaware Avenue, Fuffalo, New York. Part of its 
business is the production and distribution to theatres “throughout 
the United States including the Buffalo metropolitan erea of 
feature motion pictures. FOX is a sinten source of feature motion 
jpictures for theatres in the United States, including those in. 
the Buffalo metropolitan area. 
| 12. Defendant WARNER PICTURES DISTRIBUTING CORPCRATION 
} ("WARNER") is a corporation organized and existing under the 
| laws of the State of Delaware with its principal place of busines 
Jat 666 Fifth Avenue, New York, New York 10019. Part of its 
Hbusiness is the production and distribution to theatres through- 
yout the United States including the Buffalo metropolitan area 
of feature motion pictures. WARNER is a major source of feature 
}motion pictures for theatres in the United States, including 


i those in the Buffalo metropolitan area. 
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13. Defendant AMERICAN INTERNATICNAL PICTURES, INC. 


("AI") is a corporation organized and existing under the laws 

of the State of Delaware with che principal place of business 

at 165 West 46th Street, New York, New York 10036. Part of its 
business is the production and distribution to theatres throurh- 
out the United States including the Buffalo metropolitan area of 
\feature motion pictures. AI is a major scurce of feature motion 
pictures 1 theatres in the United States, including those in 
the Buffalo metropolitan area. 

14. COLUMBIA, UA, NGP, PARAMOUNT, CINERAMA, MGM, FOX, 
WARNER and AI ave hereinafter sonetines referred to as 
"Distributor Defendants". 

15. Defendant LOEWS CORPORATION ("LOEWS") is a publicly 
owned’ corporation organized and existing under the laws of the 
State of Delaware with a principal place of business at 666 Fifth 
Avenue, New York, New York Part of the business of LOEWS is the 
operation, either directly or through wholly-owned subsidiaries 
or through wholly-owned subsidiaries of wholly-owned subsidiaries, 
of motion picture theatres as defined above. LOEWS so operates 
epproximately 115 motion picture theatres throughout the United 


States and is one of the largest national circuits, both in terms 


of the number of theatres operated, and in terms of film rental 


- 


paid to the distributors. 

16. “Upon information and belief, LOEWS and/or defendant, 
LOEWS THEATRE AND REALTY CORPORATION, so operate the Loew's 
Buffalo, 646 Main Street, Buffalo, New York, which has a ‘seating 
capacity of approximately 2,806 and the LOEW'S TECK, 760 Main 
Street, Buffalo, New York, which has a seating capacity of approxi 
mately 800. Upon information and belief, said theatres are under 


the direct management of defendant LOEWS THEATRE AND REALTY 
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CORPORATION, a wholly-owned subs idiary of a ‘wholly- owned subsidiar 
of defendant LOi:WS CORPORATION, organized and existing under the 
laws of the State of New York, with a principal place of business 
at 666 Fifth Avenue, New York, New York. Defendants LOEWS 
CORPORATION and LOEWS THEATRE AND REALTY CORPORATION are herein- 
after collectively referred to as "LOEWS". 

17. Defendants HOLIDAY THEATRES 1-2-3 INC., HOLIDAY QUARTET, 
INC. and HOLIDAY DRIVE-IN, INC. (hereinafter collectively referred 
to as "HOLIDAY") are corporations heweidkeee and existing under 
the 1aws of the State of New York with offices at 3755 and/or 
3803 Union Road, Cheektowaga, New York and, upon information and 
belief, one and/or all of them have been engaged in the business 
of operating motion erataee theatres, as previously defined, 
viz. the HOLIDAY 1 (868 seats) and HOLIDAY 2 (868 seats), 3801 
Union Road, Cheektowaga, New York end the HOLIDAY 3 (300 seats), 
HOLIDAY 4 (300 seats), HOLIDAY 5 (300 seats) and HOLIDAY 6 (300 
seats), 3755 Union Road, Cheektowaga, New York, in the Buffalo 

metropolitan area for a period from prior to 1970 until the 
present time, except that the HOLIDAY 3, HOLIDAY 4, HOLIDAY 5 
and HOLIDAY 6, upon information and belief, did not begin opera- 
tions until early 1972; all references to HOLIDAY are limited to 
the actual Periods of operation of the respective theatres by 
HOLIDAY. 

18. Upon information and belief, defendant JO-MOR 
ENTERPRISES, INC. ("JO-MOR") is a corporation organized and 
existing under the nen of the State of New York = an office 
at 240 East Avenue, Rochester, New York. JO- KOR was engaged in 
the business of operating a motion picture theatre, as defined 


above, viz. the CINEMA THEATRE, 645 Main Street, Buffalo, New 


York, in the Buffalo metropolitan area from prior to 1970 until, 
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upon information and belief, sometime early in 1973; all reference 
Jto JO-MOR are limited to said actua’ period of snesehles of said 
theatre by JO-MOR. 

19. LOEWS, HOLIDAY and JO-WOR are sometimes hereinefter 
jreferred to de "Exhibitor Defendants". 


20. The business of producing, distributing and exhibiting 


21. The feature motion pictures distributed by the 


Distributor Defendants have, during the past four years, shared 


more than half of the total box office market for all feature 


motion picture films distributed in the United States during said 
period. It is impossible for any exhibitor to compete in his 
ares without accegs to the films of the Distributor Defenda its. 
22. Commencing at a date presently unknown to plaintiff 
but which antedated March 15, 1970, defendants have combined, 
conspired and agreed with each other and amongst therselves in 
violation of the Antitrust Laws to restrain trade and commerce 
in the business of distributing and exhibiting feature motion 
ictures with the purpose and effect of damaging and destroying 
the business of plaintiff in and about the Ruffalo, New ‘York 


-__... 


metropolitan area, preferring, aiding and discriminating in favor 
of the business of defendants LOEWS, HOLIDAY and JO-MOR in Buffalo 
ew York and to create & monopoly in defendants LOEWS, HOLIDAY 
and JO-MOR in the business of licensing and exhibiting feature 
motion pictures in and around Buffalo, New York and, in pursuance 
thereof, have committed the following acts: 

(a) The Distrittor Defendants have refused to offer. 


nd license their feature motion pictures to plaintiff for first 
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run showing in the Buffalo area on the merits and without ‘ites 


ination except for such motion pictures as were refused and reje t 
by defendants LOEWS, HOLIDAY and JO-MOR and instead have offered 
to license and licensed said feature motion pictures, for first 
run showing in said area, to defencants LOEWS, HOLIDAY and JO-MOR 
regardless of merit and to the exclusion of the Plaintiff. 

(b) The Distributor Defendants have failed and 
refused to offer and license their feature motion nied to 
Plaintiff for subsequent run showing in the Buffalo area following 
the runs of said pictures first run in the theatres of LOEWS, 
HOLIDAY and JO-MOR on the merits and without discrimination and 
instead have offered to license and licensed said pictures for 
such Subsequent runs to defendants LOEWS, HOLIDAY and JO-MOR 
regardless of merit and to the exclusion of plaintiff. 

(c) Upon information and belief, the Distributor 
Defendants or some of them entered into agreements and/or master 
agreements and/or formula deals with LOEWS whereby the same film 
was licensed to LOEW's theatres in the Buffalo metropolitan and 


—_—— —- FF Se ee ae at ene ey 


other aveas as a national or regional "package" deal, thereby 


Sasi, semen eee ee 


precluding Plaintiff and others in the Buffalo metropolitan area 
from ci competing for films to be shown in said area. 

(d) The Distributor Defendants have agreed with 
defendants LOEWS, HOLIDAY and JO-MOR in relation to feature motion 
pictures licensed to them that said Pictures would be Played in 
the Buffalo area, even thoush said theatres did not and could rot, 
by reason of their georrapnic locations, serve more than a fractic 
of the population of said area, and did so license said pictures, 
with the result that plaintiff was unable to license said pictures 


in its theatres which were remote from the theatres of defendants 


LOEWS, HOLIDAY and JO-MOR for simultaneous exhibition, thus 
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depriving a substantial portion of the population of the Buffalo 


metropolitan area ¢ of the opportunity of seeing said pictures on 
ibe tun. ent reducing the total box office business of all pic- 
tures so licensed in the Buffalo metropolitan area to plaintiff's 
damage. 

(e) Upon information and belief, the Distributor 
Defendants have discriminated against ~\aintiff in’ connection 
with terms of film rental and other license provisions, licensing 
their pictures to defendants LOEWS, HOLIDAY and JO-MOR upon more 
favorable terms and at lower percentages of gross receipts than 
plaintiff was obliged to pay for those few pictures that were 
offered to it for licensing by said Distributor Defendants. 

(f) Upon information and belief, the Distributor 
Defendants have discriminated against plaintiff and in favor of 
echentente LOEWS, HOLIDAY and JO-MOR in other ways which plaintiff 
cannot determine until after pre-trial discovery has been completed 

“3 Said wrongful acts of defendants have damaged plaintiff 
in its business in the following manners: 

(a) Since plaintiff was denied access to first and 
subsequent run showings of the feature motion pictures of 
Distributor Defendants, the gross receipts of plaintiff's theatres . 
were substantially reduced in comparison with hha nies receipts 
of the theatres of defendants LOEWS, HOLIDAY and JO-MOR. Upon 
information and belief, as a result, the theatres of Plaintifr 
have lost gross Sreqeee for the period from March 15, 1970 to 
Decer.ber 24, 1973 in the amount of approximately $810,006.00. 
Plaintiff cannot detcrmine the exact figures until discovery has 


been completed. 


(b) Plaintiff believes and alleges that, by reason 
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of the wrongful acts described in subparagraph "(c)" of the 
preceding paragraph, the gross receipts of all theatres in the 
Buffalo area, incJuding plaintiff's theatres, have been reduced 
by a minimum of 25%, thus Snerentine the damage suffered by | 
plaintiff described in subparagraph "(a)" of this paragraph by 
25%. | | 
- (c) By reason of plaintiff's said loss of gross 
receipts as described above, plaintiff's profits from the 
concession income of plaintiff's theatres has been reduced in 
said period by an amount which plaintiff believes and alleges 
was not less than $40,000.00 in said period. 
m (d) By reason of the evenmtur acke described in 
the preceding paragraph, plaintiff has been obliged to Day ‘ 
higher percentage of their gross receipts as film rental than 
they would have been obliged to pay if said wrongful acts had 
not occurred, in an amount which plaintiff cannot determine | 
until abies discovery has been completed. 
(e) Plaintiff has been further damaged boy reason of 
the wrongful acts referred to in subparagraph "(Ce)" of the pre- 
ceding paragraph in an amount which Plaintiff cannot determine 


until after discovery has been completed. 


WHEREFORE, plaintiff prays judgment against defendants Joint 
and severally for three times the actual damages so suffered by 
Plaintiff, which actual damages at this time are estimated to be 


not Jess than $1,052,500.00, together with its counsel fees, 
; 
jcosts and disbursements, and decreeing the dissolution and 


| . 
} 
| 


jtermination of the illegal conspiracy, monopoly and atterpt to 


e : & 
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FREDERICK M. LAVI 


MOOT, SPRAGUE, MARCY, LANDY, 
FERNBACH & SMYTHE 

‘Attorney» “or Plaintiff 
Office anc P. O. Address 
2300 Two Main Place 
Buffalo, New York 14202 


March 15, 1974 


DEMAND FOR JURY TRIAL 


“Plaintiff respectfully demands a trial by jury of this 
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oe 
UNITED STATES DISTRICL COURT FOR THE . 
WESTERN DISTRICT OF NEW YORK 
LYELL THEATRE COKPORATION, 
Plaintiff ive 
vs. Civil 74-132 


COLUMBIA PICTURES INDUSTRIES, INC., et al, ANSWER OF DEFENDANT 
CINERAMA RELEASING 
Defendants’. CORPORATION 


* Defendant CINERAMA RELEASING CORPORATION, by their 
attorneys Jaeckle, Fleischman & Mugel for its answer to 
plaintiff's complaint herein alleges as follows: 

FIRST DEFENSE 

1. Defendant denies each and every allegation contained in 
paragraph 1 of the complaint except to the extent defendart 
recognizes plaintiff seeks to invoke the jurisdiction of this 
court under and pursuant to the statutes ‘referred to in said 
parag.-aph. ; 

2, Defendant lacks knowledge or information sufficient to 
form a belief as to the allegations contained in epee 2 of 
the complaint. ; 

_3. Defendant 1acks knowledge or thbesintten sufficient 
to form a belicf as to the truth of the So tegetions contained in 
paragraphs 3 and 4 of the complaint except to the extent defendan 
is informed ‘and Siddoves there are motion picture theatres with 
the names listed in paragraph 4 of the complaint located at the 
places listed in said paragraph. | 

4. Defendant lacks knowledge or inform--_ion sufficient to 
form a belief as to the truth of the allegations contained in 
) paragraphs 5 through 8 and 10 through 13 of the ce «aint except 
defendant is infornacd and believoe Columbla Pictures Industrics, 


Inc., United Artists Corporation, Nat. ona) General Pictures 
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Corporation, Paramount Pictures Corporation, Metro-Goldwyn-Nayer, 


1 

2 Inc., Twentieth Century Fox Film Corporation, Warner Bros, 

3 | Distributing Corporation and American International Pictures, 

‘ 4] Inc, are 411i corporations engaged, in part, in the production 

5 | and/or distribution of motion pictures, 

6 5. Defendant admits that portions of paragraph 9 of the 

7 | complaint which allege Cinerama Releasing Corporation is a 

8 | corporation organized and existing under the laws of the State of 
9 | New York and defendant is engaged in the business of distributing 
10 | motion pictures in various areas, including Buffalo, New York. 

11 | Rueege as so admitted, defendant denies each and every allegation 
12 | contained in said paragraph, 

13 _ 6. Defendant lacks knowledge or information sufficient to 
14 | form a belief as to the truth of the allegations contained in 

1§ | paragraphs 15 through 17 of the complaint, except defendant is 
16 | informed and believes there are motion picture theatres with the 
17 | names listed in said paragiaphs located at the places listed thera- 
18 } in. 2 
‘19 | va Defendant lacks knowledge or information sufficient to 
20 | form a belief as to the truth of the allegations cor*ained in 


oy I 2daragraph 18 of the complaint except defendant is informed and 

22 || believes there is @ motion picture theatre by the name and at 

23 | the place listed in said paragraph, 

24 8. Defendant lacks knowledge or information sufficient to 
25 | form a belicf as to dia Gauls of the ailegations contained in 

26 | paragraphs 20 ond 21 of the complaint, 

27 9. Dei dant denies each and every allegation contained in 
28 | paragraphs 22 snd 23 of the complaint and each and every sub-part 
29 } or sub-parogranh thereof and defendant further denies each and 

30 every alicgation of the complaint not hereinabove admitted, 


31 § denies or otherwise controverted, 


v * 
a 
. 
4 3s 
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SECOND DEFENSE 
| 10. Defendant alleges plaintiff's complaint fails to 
state a claim upon which relief can be granted. 
THIRD DEFENSE 
ll. The alleged cause or causes of action, if any, asserte 
by plaintiff in the complaint herein and not having accrued 
within the four years immediately preceding the commencement of 


this action are barred by the statute of limitations as set 


forth in Section 15(b) of Title 15, United States Code. 


WHEREFORE defendant CINERAMA RELEASING CORPORATION asks 
judgment against plaintiff herein ‘dismissing the complaint as to 
itt, for the award of all costs and expenses incurred herein, 


and such other and further relief as the court deems just and 


proper in the premises. 


JAECKLE, FLEISCHMAN & MUGEL 
Attorneys for Defendant 
CINERAMA RELEASING CORPORATION 
700 Liberty Bank Building 
Buffalo, New York 14202 
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JAECKLE,FLEISCHMANN & MUGEL 
ATTORNEYS AT LAW 


700 LIBERTY BANK BUILDING BUFFALO,NEW YORK 14202 


716-656-0600 


April 4, 1974 


‘ 


Swerdlow, Glikbarg & Shimer 

Harry B. Swerdlow, Esq. ' 

544 United California Bank Building 
9601 Wilshire Boulevard 

Beverly Hills, California 90210 


Re: Lyell Theatre Corporation 
v. Cinerama Releasing 
orporation, et al. 


Dear Mr. Swerdlow: 


I 
We are in receipt of your letter of March 28, 


1974 and the enclosures annexed thereto. 


We will be pleased to represent CRC in this 
new Buffalo phase df the above referenced litigation. 


I would assume that our answer to the new 
complaint will be substantially the same as our 
answer to the Rochester complaint. 


As I recall, your firm prepared the answer 
to the Rochester action; kindly advise if the same 
procedure will prevail in this instance. 


Very truly yours, 


JAECKLE, FLEISCHMANN & MUGEL 


f t 
BY: a: 
BRIAN 


BJT :bak 
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JAECKLE,FLEISC:HIMANN & MUGEL 


ATTORNEYS AT LAW 


700 LIBERTY BANK BUILDING BUFFALO,NEW YORK 14202 


716-856-0600 


1974 


June 6, 


Swerdlow, Glikbarg & Shimer 
Harry B. Swerdlow, Esq. 

544 United California Ban 
9601 Wilshire Boulevar 
Beverly Hills, Califo 


90210 4 


: Lyell Theatre Corporation v. 
Cinerama Releasing Corporati 
et al. - Civil Action No. 


Swerdlow: 


Dear Mr. 


We have received within the last months and are 
enoionine for your file copies of the following documents: 


1. Plaintiff's notice of motion and supporting 
affidavit seeking to add Martos Theatre Inc. as a party 
defendant and reflecting a motion, a copy of which we did 

' not receive, brought by defendant Jo-Mor Enterprises, Inc. 
for summary judgment; 


2. An Order granting judgment in Jo-Mor's favor 
and granting plaintiff's motion to add Martos Theatre, Inc. 
as a party defendant; 


3. A copy of a letter and amended complaint which 
indicated that the only change made was to substitute 
Martos Theatre, Inc. for Jo-Mor and noted no need for a 
formal answer to such amended complaint; 


4. Answer of defendants, Columbia, United Artists, 
Paramount, Metro-Goldwyn-Mayer, Twentieth Century Fox and 
Warner Brothers; and 


5. A copy of defendants Columbia, United Artists, 
Paramount, Metro-Goldwyn-Mayer, Twentieth Century Fox, : 
Warner Brothers and American International Pictures request 
to produce returnable July 11, 1974. 


We are in receipt of and have reviewed the letter 
from the Mideast Manager of Cinerama Releasing. 
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Swerdlow, Glikbarg & Shimer 
Page Two : 
June 6, 1974 


I assume we will continue to keep a low profile 
and will forego our own discovery requests until a later 
date. 


‘ Our bookkeeping department notes that our statement 
for services rendered dated December ll, 1973 remains UNpatre. 


a i 
Rindly cnec nis matter. 


: We will keep you informed on the progress of the 
two Liadine litigations. arg - 


Very truly yours, 


JAECKLE, FLEISCHMANN & MUGEL 


BIT :bak — 
Encbsures 
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STIPULATION OF FACTS 


May 31, 1974 


Brian J. Troy, Esq. 
Jaeckle, Fleischmann & Mugel 
700 Liberty Bank Building 
Buitfalo, New York 14202 


Re: Lyell Theatre Corporation v. 
Cinerama Releasing Corporation, et al. 
ee ee a 


Dear Mr. Troy: ‘ 


I am enclosing herewith a copy of a letter 


dated May 8, 1974 from the mideast wanager of Cinerama 


Releasing with reference to the above-entitled matter 


which is seli{-explanatory. 


Sincerely, 


Harry B. Swerdlow 
RBS: wg 


Enclosure 

le: - seas ie or lfpenel 
: - , 

J re, cf. i. 


Ul - 
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EXHIBIT G4 ANNEXED TO 
STIPULATION OF FACTS 


Mieco ten tl  . gtet 


CINERAMA RELEASING 


CINERAMA RELEASING CORPORATION AND 
CINERAMA RELEASING DISTRIBUTORS, INC. 


wu, G. BUGIE 219 ty A le 2108 shag AVENUE, CLEVELAND, 
MIDEAST DIVISION MANAGER OHIO 4 TELEPHONE: (216) 696- +3608 


May 8, 1974 


Mr. Harry B. Swerdlow 

Swerdlow, Glikbarg & Shimer 

9601 Wishire Boulevard 

Beverly Hills, California 90210 


Dear Harry: 


Joe Sugar has requested I give you background information 
pertaining to the civil action filed by Lyell Theatre Corporation 
against a number of distribution corporation and three theatre 
circuits. . 


_ I am having typed a blow-by-blow account of what happened to 
' the great majority of our pictures released in Buffalo from 
1970 through December 24, 1973, including all pictures for 

which the Lyell Theatre Corporation expressed interest. 


The Center, Backstage, and Penthouse theatres are all part of 

a single complex and are all located in downtown Buffalo. The 
Center, at one time was the class theatre in downtown Buffalo, 
and played product aimed at this audience. Loews Buffalo, 

with a seating capacity of 3,488 and Loews Teck with a seating 
capacity of 1,207, have always aimed at the exploitation, action 
type of trade with emphasis on the black audience. As the 
downtown area in the city of Buffalo turned predominately black, 
the grossing potential of the Center and it's two auxilary 
theatres waned, and Mr. Martina began to compete for the black 
audience at the Center and for the sex audience at the Backstage 
and Penthouse. He was never able to generate real black business 
in any of the theatres, . 
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Mr. Barry B. Swerdlow * 


. 


Bidding has existed in Buffalo during the entire period 
involved. The Lyell Theatre Corporation opened the Maple 
Forests 1 & 11 in October of 1972 and immediately began 

to compete actively for first run product. While they 

never made any strong offers to Cinerama, large guarantees 

were paid to other distributors. The grosses weré insufficient 
to support these guarantees, and the theatres experienced 

difficulty in gaining product. The Maple Forests theatres 

are located in Williamville, about half way between the Eastern 

Hills and Boulevard Mall, both Operated by General Cinema, and 

not party to this suit. The Eastern Hills is located on 

the eztern end of Williamville, while the Boulevard Mall‘ is 

located in Tonowanda to the north. The closest active theatre 

to the Maple Forests is probably the Evans, now operated by 

Cinemette and also has great difficulty in obtaining product 

. due to inability to compete. The Maple Forest is now operated 

as a dollar house, and the exhibitor is a Earl Lynge, the son-in- 

law of Charlie Martina, the plaintiff. It is reported that 

- Mr. Lynge bought the theatms from his father-in-law. The 

University of Buffalo is moving a major part of its campus some- 

. time in the future to a location much nearer the Maple Forests 
and it is possible that they will be much better grosses in the 

. future. oe ¥ 2 ; 


. The Dipson Circuit, Cinemette, Countrywide and General Cinema 

are not named in this suit. The Dipson Circuit operated a number 
of theatres in Buffalo through the period involved up to 

January 30, 1973 when the circuit was sold to Cinemette. As 

you will see from the chart that follows this letter, Cinerama 

. Guring this period had as its primary customer, the Dipson Circuit 
with a good deal of support from General Cinema. Dipson booked 
its college located theatre, the Amhurst, as a package with the 
Cinema Theatre downtown owned by Jo-Mar is John Martina, a cousin 
of the plaintiff and his cpposition in both Rochester and Buffalo. 
Because of this arrangement, many pictures which were sold by 
Cinerama to the Amhurst Theatre, with the idea of playing to-the 
college audience, also played to the Cinema, usually to very poor 
grosses. There was little or no competition by Lyell Theatre 
Corporation for this type of pictures again as will be illustrate 
by the chart. I might add that with changing downtowm conditions, 
Jo-Mar dropped the operation of the Cinema Theatre. 
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The Lyell Theatre Corporation during the entire period for 

the most part, competed for Cinerama product for black or 

action oriented pictures exclusively. With regard to this 

type of product we sold VAULT OF HORROR to the Center Theatre 

on a negotiated basis and it played April 11-17, 1973 grossing 
$1770. The Lyell Theatre Corporation bid for TALES FROM THE 
CEYPT offering two weeks, first week 35-60% and the second 

week at 30-60%. Because it was smaller than the Center 

and it was an upstairs theatre, the bid was rejected and the 
picture was sold to the Amhurst and Cinema theatres and grossed 
$3245 at the Cinema openiny May 10, 1972. No bids were received 
on THE HOUSE THAT DRIPPED BLOOD, another horror picture of the 
same type, and this picture was sold to Loews Buffalo grossing 
$6891 on April 28-May 4, 1971. No bids were received on 

Wii 2D and the picture was sold on a negotiated basis at the 
Kenc ag and North Park (Dipson) and played July 14-August 3,1971. 
We by-passed downtown completely on this picture. No Bids were 
received on BEN and the picture was sold to the Penthouse and 
the Baley, a Dipson theatre and played June 28-July 11 followed 
by a drive-in run. No bids were received on AND NOW THE SCREAMIN 
STARTS. This picture was sold to the Penthouse on a negotiated b: 
and played August 15-21 with two drive-ins. zs 


As far as black pictures themselves are concerned, the Center 

bid two weeks on BLACK GIRL at 35-60% the first week, and 

25-60% the second week. The bid was rejected and the picture 

was sold to Loews Teck November 14-20 grossing $6631. SOUL TO 
SOUL was bid for the Penthouse for three weeks, first week 50-60%, 
second week 35-60% and 25-60% the third week, again, because 

it was an upstairs theatre, it had played a good amount of BEX, 
The bid was rejected and the picture was sold on a negotiated 
basis to the Loews Teck grossing $8935 the first week md $3799 
the second week. No bids were received for THE MACK and the 
picture was sold to Loews Buffalo opening March 21, 1973, and 
playing four weeks to grosses of $16,731, $12,494, $8310 and 
$7307 respectively. A subsequent run on THE MACK was sold to 

the Penthouse Theatre. This picture opened July 4 and played thr 
weeks grossing $3693, $2200 and $1400 respectively. With the 
exception of MY OLD MAN'S PLACE, the Lyoll Theatre Corporation 
bid only on the horror action and bhck pictures. On MY OLD MAN'S 
PLACE, the Center bid three weeks, and withdrew the bid before 
awarding after the circuit became aware of the grossing potential 
of the picture. 
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Mr. Harry B. Swerdlow 
May 8, 1974 ML 
Page (4) 


. 


When the Maple Forests l & 11 Opened, our product was more or 
less ignored by the Lyell Theatre Corporation for the first 
year while the corporation was bidding strongly on what it 
considered to be the top product in the market. In O¢ober 

of 1973, however, we received no bids on THE PYX and negotiated 
the deal which played one side of the Maple Forests with the 
Kensington and the Cinema downtown. The picture grossed 

$2192 at the Kensington, $2384 at the Maple Forests and 

$1853 at the Cinema downtown. : . 


Summerizing on the great majority of Cinerama product, the 
Lyell Theatre Corporation showed little or no interest, and 
Cinerama sold for the most part theatres operated by circuit 
not named in the suit. On black horror and exploitation type 
product, Cinerama looked for the large action houses downtown 
with a history of top grossing potential on this type of product. 
These theatres happened to be operated by Loews. We did 
however, include the Lyell Theatre Corporation theatres on a 
numbes of pictures, usuaily on a >egotiated basis. The chart 
detailing the entire picture will be forwarded to you within 
the next few days. , 


With kind regards. 


Very truly yours, 


7 


WM. Ge BUGIE a 
MIDEAST DIVISION MANAGER 
WGB/ jp . a ce eat el ea Soc 


ccs: MR. JOE SUGAR 
MR. BOB ANDERSON 


102a 


EXHIBIT H-1 ANNEXED TO LT, 
STIPULATION OF FACTS 
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JAECKLE,FLEISCHMANN & MUGEL Ex iM 


ATTORNEYS aT LAW 


7OO LIBERTY BANK BUILDING BUFFALO,NEW York 14202 yo 


~. 716-686-0600 - 


September 26, 1972 OF 


HOS 


Swerdlow, Glikbarg & Shimer 

A Professional Corporation 

Harry 3, Swerdlow, Esq. 

544 United California Bank Bldg. 
9601 Wilshire Boulevard 

Beverly Hills, California 90210 


Re: Lyell Theatre Corporation and 
Martina Theatre Corporation 
~vs- Cinerama, Inc., Cinerama 
Releasing Corporation et al 
Litigation - United States 
District Court : Western 
District of New York 


Dear Mr, Swerdlow: 


Enclosed please find a bill for professional services 
rendered on behalf of Cinerama, Inc, and Cinerama Releasing 
Corporation as required in defense of the above referenced 
litigation, 


This statement covers a period of approximately 
six months, as is more particularly set forth in the, attached 
bill, and is submitted pursuant to our standard periodic 
billing procedures, 


_ Very truly_y 
Ve 1 ey 2 laa 
MANLY EISCHMANN 


MF :bjb ; 
En71, 


103a 
Exhibit H-1 Annezed to Stipulation of Facts 


; : ; 
e CINERAMA KELEADSIANG CUKVUMALYLUN . 
Attn: Harry B. Sw -dlow, Esq. ; 
’ Swerdlow, G kbarg & Shimer 
- 544 United California Bank Bldg. 


9601 Wilshire Blvd. 


Beverly Wills, California 90210 


JAECKLE,FLEISCHMANN & MUGEL 


ATTORNEYS AT LAW 


7CO LiBerty BANK BUILOING 


BUuFFALO,NEW YORK 14202 


September 26, 1972 


Re: Lyell Theatre Corporation and 
Martina Theatre Corporation vs. 
Cinerama, Inc., Cinerama Releasing 
Corporation et al.; Litigation 
United States District Court: 
Western District of New York 


Professional Services: 


All services in defense of the above 
referenced action performed on behalf of Cinerama, 
Inc. and Cinerama Releasing Corporation for the 
period commencing January 15, 1972 and ending 
July 8, 1972, which services include the follow- 
ing: initial receipt and review of the complaint 
and, in particular, as it related to these de- 
fendants; initial investigation of returns of 
service and sufficiency thereof; initial confer- 
ences with counsel for co-defendants concerning 
applicability and assertion of various defenses; 
review of proposed answer and research and confer- 
ences concerning possible revisions thereof; 
conferences with plaintiffs' counsel and stipulations 
drawn, executed, submitted and filed relating to 
extensions of time to answer; preparation of final 
form answer and service and filing th2reof; 
receipt and review of plaintiffs' demand for 
interrogatories; conferences with clients and 
attorneys for various. co-defendants concerning 
general objections; research and review of memo- 
randum relating to objection to interrogatories, 
conferences with plaintiffs' counsel relating to 
various extensions of time to answer interrogatories; 
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Page 2 

CINERAMA, INC. 

CINERAMA RELEASING CORPORATION 
September 26, 1972 


preparation, execution, submission and filing of | 

stipulations extending time to answer interroga- 

tiries; various conferences with plaintiffs' counsel, ° 

various correspondence with plaintiffs" counsel, 

conferences with clients throughout the entire 

period noted herein; all services as requested and 

required $2,450.00 


Disbursements: 
ea Sur sements 


‘Xerox copies of documents, $ 4.35 
telephone conference charges 10.91 


LS. ae 
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JAECKLE,FLEISCHMANN ® MUGEL 


ATTORNEYS aT Law 


7OO LiBEaATY BAN ;: & UILOING BUFFALO,NEW York 14202 


716-656-0600 


December 11, 1973 


‘Swerdlow, Glikbare & Shimer 


o 
A Professional Corporation 


Harry B. Swerdlow, Esq. 

544 United Cal i fornia Bank Building 
9601 Wilshire Boulevard 

Beverly Hiils, California 9021 


° 
see 
oe 
e ese 
7? 

. 


Re: Lyell Theatre Corporation Zug $ meer 


. © 
Martina Theatre Corporation vs. . 
Cinerama, Inc. » Cineraia Rélatsiag a 
Corporation, Gt al] .ceeece is 


Litigation - United -Stetes (District. 
Court, Western Distzxits of New Yorks « » 


De2zr Mr. Swerdlow: ; is ; 


Enclosed ple se find a bill for professional 
services rendered on behalf of Cinerama, Inc. and Cinerama 


Releasing Corporation, all as required in defense of the 
above referenced litigation. 


This statement covers the period commencing 
July 9, 1972. and endine November 17, 1973, all services 
as more particularly stated in the attached bill, which 


bill is submitted in accordance with Our year end ‘billing 
procedure. 


| 2 ; 
Very truly yours, ° 


ey, he by. L&E // 
: oe 5-05 


MF; bak 
Enclosure 
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Attn: Harry B. Swerdlow, Esq. 
Swerdlow, C” ‘kbarg & Shimer 
544 United .4lifornia Bank Bldg. 


1 d 
oar yuatis, Bauteyatssa 90210 
JAECKLE,FLEISCHMANN & MUGEL 


ATTORNEYS AT LAW 


7OO LiseRTY BANK BUILOING 


Exhibit H.2 Annexed to Stipulation of Facts 


Ry 2 
Our File: 72-194 


BUFFALO,NEW YorkK [4202 


December 11, 1973 


Re: Lyell Theatre Corporation dnd Martina 
Theatre Corporation vs. Cinerama, Inc., 


ete 


PROFESSIONAL SERVICES: 


All services in defense ¢ the 

above referenced action performed on 
behalf of Cinerama, Inc. and Cinerama 
Releasing Corporation for the period 
commencing July 9, 1972 and ending 
November 17, 1973, which services include 
the following: initial receipt and review 
of plaintiffs' request for additional 
discovery materials and letter 
forwarding said request; receipt and 
review of Loews' answers to 
interrogatories; receipt and review of 
defendants John R. Martina, Morris P. 

ztnick and Jo-Mor Enterprises, Inc. 
requests for answers to interrogatories 


directed to plaintiffs; review of Cinerama's 


supplemental answers to plaintiffs’ 
interrogatories and preparation, filing and 
service of formal supplemental answers; ~- 
receipt and review of Loews' information 
submitted as a supplement to Loews’ original 


answers to interrogatories; response to Peat, 


Marwick, Mitchell & Co. audit information 
request: receipt and response to court's 


inquiry concerning plaintiffs' motion to compel 


Cinerama Releasing Corporation, et al.;. 
Litigation, United StatesDistrict Court... 
Western District of New York 


107a 
Exhibit H-2 Annexed to Stipulation of Facts 


answers to interrogatories; receipt and 
review of plaintiffs' answers to 
interrogatories of defendants John R. Martina; 
Morris P. Slotnick, and Jo-Mor Enterprises, Inc.; 
receipt and review of plaintiffs‘ deposition notice; 
attendance at depositions held in Rochester, New York; 
write-up of depositions; receipt, review and ° . 
transmittal of plaintiffs' second set of interrogatories 
and first request for admissions; receipt and review 
_of plaintiffs' second deposition notice; various 
_ telephone conversations, conferences and 
correspondence with counsel for co-defendants; 
various telephone conferences and correspondence 
with counsel for plaintiffs and various telephone 
conferences and correspondence with counsel for 
Cinerama; all services as requested and required.’’’’, 
in defense of the above referenced litigation. 


DISBURSEMENTS: 


Copying documents $62.48 


Telephone toll charges 11.60 


Affidavit of Donald S. Rugoff. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CINEMA 5, LTD., 
Plaintiff, 


-against- 74 Civ. 3549 
(Cid. Bs, Je.) 
CINERAMA, INC., NATIONWICE THEATRES 
CORP., CONSOLIDATED AMUSEMENT CO., 
LTD., PACIFIC THEATRES CORPORATION, AFFIDAVIT 
ATLANTIC THEATRES CORP. OF CALIFORNIA, 
RKO-STANLEY WARNER THEATRES, INC.,° 
WILLIAM R. FORMAN, MICHAEL R. FORMAN 
and JAMES J. COTTER, 


Defendants. 


DONALD S. RUGOFF, duly sworn deposes and says: 


1. I am President of the plaintiff in this action, 


Cinema 5, Ltd. ("Cinema 5"). I make this affidavit in connection 
with the defendant's motion to disqualify our attorneys, 
Webster Sheffield Fleischmann Hitchcock & Brookfield ("Webster 


Sheffield"). 


2. I have been President of Cinema 5 since it was 
incorporated in 1963 to engage in the business of distributing 
motion pictures. Prior to that time, I was President of Rugoff 
Theatres, Inc. and its predecessor corporations. When Cinema 5 
became a publicly owned corporation in 1968, Ruyoff Theatres, Inc. 
and its affiliated companies became subsidiaries and affiliates 
of Cinema 5. Rugoff Theatres, Inc. and its affiliates were and 


are in the business of owning, managing and operating motion 


picture theatres. 
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3. Webster Sheffield has represented Rugoff Theatres, 
Inc. and its affiliates since 1958 anda they have continued to 
act as general counsel for the exhibition portion of our business 
since Rugoff Theatres, Inc. and its affiliates became affiliated 
with Cinema £. Since the incorporation of Cinema 5, Guggenheimer 
& Untermyer have been its general counsel. Webster Sheffield has 
also provided general corporate legal services to Cinema 5 and 


represented Cinema 5 in most of its’ litigation. 


4. Webster Sheffield has represented Rugoff Theatres, 


Inc. and Cinema 5 over many years and is fully familiar with our 


business and legal problems. Webster Sheffield has been involved 


in this lawsuit since its inception and is fully familiar with 
it. If Webster Sheffield were disqualified from representing us 


in this action, Cinema 5 would be greatly prejudiced. 


3. Not only would Cinema 5 be put to the substantial 
expense of retaining new trial counsel, but Cinema 5 would be 
deprived of the counsel of its choice on whom it has relied 
heavily for many years. New trial counsel would know nothing 
about the legal and factual issues of the case and would have to 
spend substantial time becoming familiar with the case. This 
would create substantial delay, which would be extremely preju- 
dicial to Cinema 5. I am informed that pre-trial discovery 
has been delayed because of this motion as well as our ability 
to bring on a motion for a preliminary injunction. Cinema 5 
would also be put to substantial expense in having new trial 


counsel become familiar with the legal and factual issues in 
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the case. Of equal importance, Cinema 5 would ‘be deprived of 


counsel on whom it has relied for legal advice over the years, 


with whom it has developed an excellent working relationship 


and in whom it has complete confidence. 


~ i fo / / 
et hi 
: $ ae 2 
hb l Ly [7 Bf 
Donald S: Rugoff 
/ 


Sworn to before me this 
17th day of October, 1974. 


¢ Sal isk: 


Notary Public 


/ 
pee O'CONNELL 
Notary Pubsic, Stote of New Yo 
Nu. 60-4506874 


valified in Westenesier County > 
erates expires March 30, 192° 


llla ‘ 
Affidevit of Simon Rose, Esq. 


UNLTED STATES DISTRICT CUURT 
SOUTHERN DISTRICT OF NEW YORK 


CINEMA 5, 
Plaintiff, 
74 Civ. 3549 

- against - : (C. LBs. Jr.) 
CINERAMA, INC., NATIONWIDE THEATRES 
CORP., CONSOLIDATED AMUSEMENT it ee 
LTD., PACIFIC THEATRES CORPORATION, : ArFIDAVIT IN SUPPORT 
ATLANTIC THEATRES CORP. OF CALIFORNIA, OF DEFENDANTS' MOTION 
RKO-STANLEY WARNER THEATRES, INC., : TO DISQUALIFY PLAIN- 
WILLIAM R. FORMAN, MICHAEL R. FORMAN TIFF'S COUNSEL 
and JAMES J. COTTER, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


SIMON ROSE, being duly sworn, deposes and says: 

ie I am a member of the firm of Phillips, Nizer, 
Benjamin, Krim & Ballon, attorneys for defendants, and submit 
this affidavit in support of defendants' motion to disqualify 
plaintiff's counsel Webster Sheffield Fleischmann Hitchcock & 


Brookfield ("Webster Sheffield") from continuing its representa- 


tion of plaintiff in the instant action. 


2s The facts which give rise to the motion are set 
forth in the Stipulation of Facts submitted to the Court and 
will not be repeated here. The purpose of this Affidavit is to 


demonstrate there is a substantial relationship between the two 
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cases pending in the United States District Court for the Western 


District of New York ir which Cinerama, one of the defendants, is 
represented by Mr. Fleischmann's Buffalo firm of Jaeckle 
Fleischinann & Mugel ("Jaeckle Fleischmann") and the instant ac- 
tion where Mr. Fleischmann's New York firm of Webster Sheffield 
acts as counsel for plaintiff Cinema 5, Ltd. against Cinerama, 
its affiliated corporations and certain directors of those 
corporations. 

ae In substance, the complaint in the first action 
in the United States District Court for the Western District 
of New York, Lyell Theatre Corporation and Martina Theatre 
Corporation v. Loews Corporation, et al, Civ. 1971-571 (action 
No. 1) charges all defendants with conspiring to restrain trade 
in the business of distributing and exhibiting motion pictures 
in violation of the anti-trust laws of the United States and 
thereby damaging plaintiffs' business as an Operator of motion 
pictures in Rochester (¥ 19). 

Paragraph 18 of the complaint alleges: 
"18. The feature motion pictures distributed 

by the Distributor Defendants* have, during the 

past four years, shared more than half of the total 

box office market for all feature motion picture 

films distributed in the United States during said 

period. It is impossible for any exhibitor to com- 

pete in his area without access to-the films of the 

Distributor Defendants." 


4, Mr. Fleischmann's Buffalo firm was retained to 


represent Cinerama in action No. 1 in January, 1972. Recognizing 


* Cinerama is one of the Distributor Defendants. 
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the need for extensive background information to enable it 
effectively to undertake that representation, Mr. Fleischmann's 
letter to Cinerama's Los Angeles counsel dated March 2; 139729 
stated: 
"Before we can properly and adequately pro- 
ceed any further with a meaningful defense to 
plaintiffs' action, we are in need of a great 


deal of information concerning the nature _and 
extent of the of the activities of £ Cinerama, Inc. . and 


Cinerama Releasing Corpor Releasing Corpor.cion and in particular 


their activities in the area to which this action 
pertains. (emphasis added) 


5. In the course of its representation of Cinerama, 
Jaeckle Fleischmann has filed an Answer to the Complaint; 
Answers and Supplemental Answers to Plaintiffs' Interrogatories; 
Responses to Plaintiffs' Second Set of Interrogatories; and a 
Reply to Plaintiffs' First Request for Admissions.** It is 
apparent from these documents that the information furnished by 
Cinerama to Jaeckle Fleischmann was not confined to Cinerama's 
activities in the Rochester area (see answers to interrogatories 
8 and 13). 

6. In or about March, 1974 Jaeckle Fleischmann 
was retained to represent Cinerama in the second action in 


the United States District Court for the Western District of New 


York, Lyell T. Theatre Corporation v. Columbia Pictures Indus- 
tries, Inc., et al, Civ. 74-132 (action No. 2). This is an 
anti-trust suit similar to action No. 1 and relates to motion 


NN 


* The letter is included as part of Exhibit D to the 
Stipulation of Facts. 


. ** Copies of these documents are annexed to the 
Stipulation of Facts as Exhibit Cc. 
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picture distribution in Buffalo, New fork. Answer has been 
filed on behalf of Cinerama and the action is pending. 

i The complaint in the instant action asserts that 
both Cinema 5 and Cinerama are engaged in the business of 
distributing films and operating motion picture’ theatres (44 3 
and 4) and alleges, inter alia, a conspiracy to violate the 
anti-trust laws by all defendants. Paragraphs 36 and 38 allege: 


"36. RKO is a subsidiary of Cinerama. 
Both companies are controlled by Forman, whose 
entertainment empire includes over 350 motion 
picture theatres located in the United States 
and foreign countries. Forman's huge resources 
give him and his companies enormous power and 
leverage in competing against other firms in 
the industry." 


"38. The effect of defendants' acquisition 
of Cinema 5, so that the combined film buying 
power of RKO and Cinema 5 may be used to restrain 
competition in the acquisition and exhibition of 
first-run films in Manhattan, may be substantially 
to lessen competition or to tend to create a mon- 
oply in New York City's first-run motion picture 
theatre market, all in violation of Section 7 of 
the Clayton Act, in that: 


(iii) Forman's planned theatre complex 
in New York City (Cinema 5-RKO) will be able 
to foreclose competition far beyond what its 
approximately 33% market share would suggest, 
due to Forman's enormous leverage and buying 
power in the motion picture industry as a 
whole; 


“ 
ene 


8. Since these allegations extend to Cinerama's 
worldwide activities in the motion victure industry, they bear 
a direct relationship to the allegations as to Cinerama's 


practices in Rochester and Buffalo which are the subject of 


, / 
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actions 1 and 2. Undoubtedly in these circumstances, Cinerama 
will be inhibited from disclosing to its attorneys in those 
actions "all facts pertinent to their cause" (see T.C. Theatre 
Corp. v. Warner Bros. Picture:, 113 F. Supp. 265 (S.D.N.Y. 1953 
cited at p. 9 of the Supporting memorandum) so long as Webster 


Sheffield continues to represent Cinema 5 in this action. I 


respectfully submit that having established a direct relationship 


between the cases, disqualification is required. Id. at pp. 
268-69. 

9. In an affidavit submitted in connection with 
this motion, Mr. Donald Ss. Rugoff asserts that if Webster 
Sheffield were disqualified from representing Cinema 5 in this 
action it would "be put to the substantial expense of retaining 
new trial counsel". However, immediately defendants were served 
with the complaint they raised the question of conflict (see 
the Fleischmann aff. 4 6) and, for all practical purposes, the 
action has been in abeyance pending a resolution of this issue. 
It is therefore difficult to see what substantial expenses 
would be involved if Cinema 5 were required to piieknaen said 
counsel*, Finally, it should ‘be observed that a lawyer is not 


permitted to decide which client he will continue to represent 


es eeeneneseettennesennseesneees 


Cinerama has received bills of almost $4,000 from 
Jaeckle Fleischmann for services rendered in actions 
l and 2 to November 17, 1973 and services have’ been 
rendered since that date. x 
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in situations where a conflict arises. (See Estates Theatres, 


Inc. v. Columbia Pictures Indus., Inc., 345 F. Supp. 93 (1972) 


at of. i100.) 


Sworn to before me this 
4°? day of October, 
1974. 


a ro eee Co _ 


Simon Rose 


s 


Fa 


DIANE SARDINAS 
Holary Pubic, State of flew York 
No. 03-3154135 
Quaaiecd m Bronx County 

Cent. bil iw Mew York Leunty = 7D 
Commission Expires March 30, 197% 
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Memorandum and Order of 
Judge Charles L. Brieant, Jr. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CINEMA 5, LTD., 
74 Civ. 3549 


: Plaintiff, 


~against- MEMORANDUM 


CINERAMA, INC., et al., 


Defendants. 


Briecant, Je 


Plaintiff in this civil anti-trust case sues to 
recover damages for anti-trust violations arising out of 
alleged efforts by defendants to "restrain competition in 
the acquisition and exhibition of first-run films in 
Manhattan" (Complaint {21) by acquiring stock in plaintiff. 
Cinerama, Inc., one of the claimed malefactors sued herein, 
has moved to disqualify plaintiff's New York City law firm 
from further representation of it in this litigation, upon 
Claimed conflict of interest. 

At a hearing before me on October 18, 1974, the 
parties and attorneys agreed to waive an evidentiary hearing 


and consented that the motion be submitted upon a stipulation 
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. Of facts and affidavits. 
% . 
The conflict is said to arise from representatio.. of 
movant and its wholly owned subsidiary as defendants in two 
other civil anti-trust actions in W.D.N.Y. presently pending. 
The complaints there charge conspiracy to restrain trade in 
the business of distributing and exhibiting films “in and 
around Rochester, New York," and “in the Buffalo, New York 
metropolitan area" respectively. 

In the Western New York cases, movant is represented 
by a regional law firm, which has no Soluataaeiads with the 
firm sought to be disqualified here, except that one attorney 
is a partner both of the New York City firm and that firm. 
He divides his time between the two firms, and at least from 
about January 27, 1972 until May 27, 1972, had direct 
responsibility for the defense of the Western New York cases. 
He had no direct personal relationship with the instant case, 
nor has he imparted any knowledge whatever to his New York City 
partners. The cases are at ilah a on but each requires 
extensive, specialized knowledge on the part of counsel 


concerning the booking and distribution of motion pictures 


generally, although in different market areas. 


The value and nature of the prior representation 
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. 1s minimal, as evidenced by time charges incurred in an 

\ 
amount * -ss than $4,000.00. The connection between the two 
firms is limited to the fact that they share one partner in 
common; 

Movant's protestations taste of crocodile tears. 
Nevertheless, there is sufficient reiationship between the 
two lawfirms, and the two controversies to suggest that 
future confidential communications in the prior cases will be 
inhibited (fT. C. Theatre Corp. v. Warner Bros., 113 F.Supp. 
265, 269) and accordingly “disqualification is required to 


avoid even the appea: ance of professional impropriety” General 


Motors Corporation v. City of New York, 501 F.2d 639 (2d Cir. 


1974). See also Estates Theatres, Inc. v. Columbia Pictures 
Industries, Inc., 345 F.Supp. 93 (S.D.N.Y. 1972). 
Such disqualification extends to partners and associzi 


of one so disqualified. Consolidated Theatres, Inc. v. Warner 


Brothers, 216 F.2d 920 (2d Cir. 1954). 


The motion is granted. As this order is appealable 


(see Ceramco, Inc. v. Lee Pharmaceuticals, F.2d (2é Ci: 


Jan. 30, 1975, Docket No. 74-1757, 1858)), all proceedings 


shall be held in,abeyance until thirty (30) days following 
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appellate finality, urless otherwise ordered by this Court. 


% 


SO ORDERED. 


New York, New York 
February !4, 1975 


CHARLES L. BRIEANT. yp. C@ b. pe. 


CHARLES L. BRIEANT, UR. JS 
We te. De abe 


F 
| 
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Affidavit of Donald J. Cohn, Esq. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
CINEMA 5, 
Plaintiff, 
-against- 74 Civ. 3549 
(C.3..B., dx.) 
CINERAMA, INC., NATIONWIDE THEATRES : 
CORP., CONSOLIDATED AMUSEMENT CO. AFFIDAVIT 
LTD., PACIFIC THEATRES CORPORATION, 
ATLANTIC THEATRES CORP. OF CALIFORNIA, 
RKO-STANLEY WARNER THEATRES, INC., 
WILLIAM R. FORMAN, MICHAEL R. FORMAN 
and JAMES J, COTTER, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEV YORK 
DONALD J. COHN, being duly sworn, deposes and says: 


1. I ama partner in the firm of Webster Sheffield 
Fleischmann Hitchcock & Brookfield, attorneys for the plaintiff, 
and submit this affidavit pursuant to the order of this Court 


dated April 3, 1975 in Support of plaintiff's motion fo~ “2argument 


The purpose of this affidavit is to bring to the court'. ++ -ention 


certain facts which have occurred since the time the original 


motion to disqualify was submitted to the court. 


2. There are three legal proceedings pending which 
are relevant to this motion. In this case, Cinema So, Ltd. 


("Cinema 5") seeks to prevent an alleged illegal takeover of 
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Cinema 5 by William Forman and corporations controlled by him, 


which include Cinerama Inc. ("Cinerama") and Consolidated 
Amusement Co., Ltd. ("Consolidated"). As soon as the complaint 
in this case was filed, defendants sought to disqualify 


plaintiff's attorneys. 


On October 4, 1974, one of the defendants in this 
case, Consolidated, filed a derivative action against Cinema 5, 
its directors, and certain purchasers of its stock. This case 
has also been assigned to Your Honor and alleges basically 
that the defendants were engaged in a conspiracy illegally to 
retain control of Cinema 5. On October 30, 1974, Consolidated 
obtained an order to show cause in New York County Supreme 


Court seeking production of the Cinema 5 stockholder's list. 


As stated in Cinema 5's memorandum in support of its 
motion for reargument, the actions taken by Forman, through 
Consolidated, in the derivative action and in seeking a 
stockholder's list are compelling proof that there is no 
conflict of interest, and that the motion to disqualify has 
been used to gain a tactical advantage by preventing Cinema 5 
from moving ahead with this case while Consolidated tried 


to push ahead with the proceedings it brought against Cinema 5. 


Proceedings in Consolidated's Derivative Action 


3. In November, 1974, the Cinema 5 directors and 
the defendant purchasers filed answers which denied the 


allegations of the complaint and raised affirmative defenses, 
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one of which reads as follows: 


"The plaintiff cannot fairly and adequately 
represent the interests of the other shareholders 
of Cinema 5 in this action in that plaintiff is 
itself involved in an illegal attempt to gain 
control of Cinema 5 in violation of the federal 
securities and antitrust laws, for the benefit 
of others and to the detriment of Cinema 5 and 
its shareholders, as more particularly set forth 
in the Verified Complaint in Cinema 5, Ltd. v. 
Cinerama, Inc., et al., 74 Civ. 3549 ede GR ing aa ae 
filed in this Court on August 15, 1974." 

The directors and purchasers are represented by this firm. 

Cinema 5 has separate counsel and raised the same affirmative 
defense. (See #24 of Cinema 5 Answer). Thus, the defendants 
in response to Consolidated's derivative action raised exactly 


the same issues which exist in this case. 


4. On November 5, 1974, defendants filed a notice 
to depose Consolidated through William and Michael Forman and 
James J. Cotter, together with a request for the production 
of documents. Consolidated also served on November 5, 1974, 
notices to depose Donald S. Rugoff and Francis Ford Coppola. 
On November 11, 1974, Consolidated served a request to produce 
documents. After several conversations between counsel, the 
deposition of Consolidated was scheduled for December 12, 13 
and 14, 1974, and of Rugoff on December 19, 1974. These depo- 
sitions were adjourned because Mr. Rugoff became ill. In early 
February, 1975, counsel ‘for Consolidated called me and stated 
he wished to commence discovery and sought to arrange new 
schedules. We agreed to assemble documents pursuant to the 
requests and communicate again when the documents were ready. 


No discovery has yet taken place. 


wi 
re) 
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Consolidated's Proceeding to Obtain Stockholder's List 
emg 9 Ubtain Stockholder's List 


5. On October 30, 1974, Consolidated obtained an 
order to show cause in New York County Supreme Court, seeking 
producton of the Cinema 5 stockholder's list. On November 12, 
1974, Cinema 5, represented by this firm, filed a verified 
answer in which Cinema 5 again raised the same issue involved 
in this lawsuit. A copy of Consolidated's petition and 
Cinema 5's answer is attached hereto as Exhibits A and B, 
respectively. A copy of the complaint in this action was 
attached and made a part of Cinema 5's verified answer which 


alleged: 


"Denies each and every allegation of 
paragraph 7 and alleges that petitioner desires 
inspection of the minutes of shareholders’ 
proceedings and the record of shareholders of 
Cinema 5 in the interest of a business or object 
other than the business of Cinema 5; to wit, in 
the interest of William R. Forman ("Forman"), 
who controls petitioner, and other corporations 
controlled by Forman, and to assist Forman and 
said corporations illegally to obtain control of 
Cinema 5, as more particularly set forth in the 
Verified Complaint in Cinema 5, Ltd. v. Cinerama, 
Inc., et al., 74 Civ. 3545 (CLB, Jr.) filed August 
15, 1974 in the United States District Court for 
the Southern District «* New York, attached hereto 
as Exhibit A and made a part hereof. Petitioner 
is named as a defendant in that case along with 
Forman and other corporations he controls." 


Cinema 5 also moved to stay tHe proceeding in New York 


County Supreme Court on the ground that the actions then pending 
! 

in federal court involved exactly the same issues. Consolidated 

opposed the motion for stay, contending that no issue of fact 


with regard to its good faith had been raised, 


In his decision of December 6, 1974, attached hereto 


as Exhibit C, Mr. Justice Fine held Consolidated's application 


a 
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and Cinema 5's motion in abeyance pending a report of a special 
referee on the issues of the good faith of Consolidated and 
whether the application was made for Proper purposes. It was 
clear to Mr. Just’: 2 Fine that although Consolidated was the 
nominal petitioner, Forman was the moving force in that pro- 
ceeding. He stated: 

"A reading of his [William R. Forman's] 
affidavit in support of petitioner's [Consolidated's] 
application clearly shows that he is the prime 
mover in this proceeding." 

6. Thus, the same issues which have been raised 
in this lawsuit involving Forman, Cinerama and Consolidated 
have been raised also in two other actions commenced by 
Consolidated which is owned and controlled by Forman who also 
controls Cinerama. Cinema 5 contends that just as Forman was 
the "prime mover" in the stockholder's list proceeding, he is 
the "prime mover" here and in the derivative suit. In both 
proceedings brought by Consolidated, issues have been raised 
that Forman is seeking illegally to gain control of Cinema 5 
for his own and Cinerama's benefit. Notwithstanding the 
identity of the issues and the parties, there has been a motion 
to disqualify Cinema 5's counsel in this case, but none in 
the proceedings brought by Consolidated, which it has sought 


to press forward. 


Sworn to before me this 


Ile day of April, 1975. 


A 
NotaryyPubli¢ 5.6, | 
beke ak 


Cotitiicn tow ate 
Conteiveintt b. geetes Mees 


f 
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EXHIBIT A ANNEXED TO AFFIDAVIT OF 
DONALD J. COHN, ESQ. 


1 
| SUPREME COURT OF THE STATE OF NEW YORK 
| COUNTY OF NEW YORK 


GL 4 


1 

| 

| 

| 

| CoxsourpATED AMUSEMENT CO., LTD., PETITION 
| Petitioner, 

| ; Index No. 
fox an order pursuant to Section 624 

of the Business Corporation Law per- 

pmeteiny the inspection and = 

| of the minutes of the proceccings of 

| the shareholders and the record of 

sharecholccers of Cinema 5, Ltd. 


TO THE SUPREME COURT OF TIIE STATE OF NEW YORK: 
The petition of Consolidated Amusement Co., Ltd. 
Trae respectfully shows to this Court and alleges: 


1. Petitioner is a corporation organized and 


existing under the laws of the State of Hawaii with its 


| 
| 
‘piste place of business at 510 South Street, Honolulu, 


: liawaii. 
| 2. Cinema 5, Ltd. is a corporation organized and 


jexisting under the laws of the State of New York with its 


jprincipal place of business at 595 Madison Avenue, New York, 
' 


New York. 
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3. Petitioner is, and for more than six months pric 


to the date of the demand for inspection hereinafter mentioned w. 


the owner of record and holder of 168,167 common shares of 


Cinema 5, Ltd., constituting more than 5% of its outstanding 
conmon shares. 

4. On September 16, 1971, pursuant to Section 624 
of the Business Corporation Law, petitioner mailed a written 
Gemand (copy of which is annexed as Exhibit 1) to Cinema 5, Ltd. 
to examine and make extracts from the minutes of the sharcholder: 
proceedings and the recorée of. shareholders during business hours 
pursuant to Section 624 of the Business Corporation Law, togetche: 
With an affidavit (copy of which is annexed as Exhibit. 2) in 
compliance with Section 624(c) affirming that: 

(a) the inspection requested is not desired 
for the purpose of a business or object other than 
the business of Cinema 5, Ltd., anda 

(b) petitioner has not within five years 
sold or offered for sale any list of shareholéers 

.Of any corporation, Gomestic or foreign, or aided 

Or abetted any person in procuring any such list 


for any such purpose. 


of shaxcholders of Cinema 5, Ltd. and petitioner asserts that it 


is entitled as a matter of right to have such inspection. 
‘\ 


‘ 
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5. On September 23, 197', counsel for Cinema 5 Meets 
inforied counsel for petitioner that Cinema 5, Ltd. refused to 
| permit petitioner to see or copy the minutes of the sharcholders' 
' 
| proceccings or the record of sharcholders. 
| G. Petitioner has not seen nor hed any inspection 
| of the minutes. of the shareholders' proceecings or the record 


7. Petitioner seeks such inspection for the ‘follow- 
' 


| ing reasons: 
(a) to determine whether it should connu- 
nicate with other shareholders with respect to | 
1 


election of new directors; 


(b) to estimate the expense which might 


the present condition of Cinema 5,Ltd. and the 
proxies in connection with the next election of 


| be incurred should petitioner elect to solicit 


directors of Cinema 5, Ltd. and to detemnaine the 


likelihood of success of such a solicitation; 


conmittee should be formea; and 


| 
| 
(c) to determine whether a Shareholders' 
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(d) to exchange views with other 


Of Cinema 5, Ltd. regarding matters decined ad- 
visable or necessary in the best interests of 


Cinema 5, Ltd. and its Shareholders. 


8. Petitioner is 
because Section 624 


that application be made on such notice as the Court may 


in a show cause order, 


9. YO previous application has been made for the 


SOugiit herein. 


CONSOLIDATED A™MUS SHENT CO 
Petitioner 


a a a 


PHILLIPS, NIZER, BENJAMIN, 


& BALLON 
Attorneys for Petitioner 
40 West 57th Street 
New York, New York 


Sharecholéers 


proceeding by order to show cause 


(c€) of the Business Corporation Law require: 


direct 


reJie£ 


o> SP 


KRIM | 


Telephone No.: (212) 977-9700 


130a 


EXHIBIT B ANNEXED TO AFFIDAVIT OF 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


In the Matter of the Application 


of 


CONSOLIDATED AMUSEMENT CO., LTD., $ VERIFIED ANSWER 


Petitioner, : Index No. 16439-1974 


for an order pursuant to Section 624 
of the Business Corporation Law per- 
mitting the inspection and copying $ 
of the minutes of the proceedings of 

the shareholders and the record of 
shareholders of Cinema 5, Ltd. 


--- -— or er ere ere ere er er er ere Ke Kr Kr KH KX 


Respondent, Cinema 5, Ltd. ("Cinema 5"), by its 
_ attorneys, Webster Sheffield Fleischmann Hitchcock & Brookfield 


for its answer to the petition herein: 


“1. Denies each and every allegation of paragraph l 
except alleges, on information and belief, that petitioner is 
a corporation organized and existing under the laws of the 


State of Hawaii. 


2. Admits the allegations of paragraph 2. 


3. Admits the allegations of paragraph 3 and alleges 


that Nationwide Theatres Corp., ~laintiff's parent, purchased 


at least 48,300 shares of Cinema 5's common stock and that 


persons or corporations affiliated with petitioner own or 


control additional shares of Cinema 5 common stock. 
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4. 


Denies each and every allegation of paragraph 4 


and alleges that it received on September 19, 1974 an undated 


letter from petitioner together with an affidavit, copies of 


which are attached to the petition as Exhibit 1 and to which 


the court is respectfully referred for their conte *s, 


5. Admits the allegations in Paragraph § nd 


alleges that counsel for Cinema 5 also informed counsel for 


petitioner that the reason for the refusal was that the 


request was desired for a purpose which is in the interest of 


a business or object other than the business of Cinema 5 as 


previously alleg-? in Cinema 5, Ltd. v. Cinerama, Inc., et ae 


see paragraph 7 below. 


6. Denies each and every allegation of paragraph 6 


and alleges that Cinema 5 has not produced the minutes of 


shareholders’ 


proceedings or the record of shareholders .f 


Cinema 5 pursuant to the request as set forth in Exhibit 1 


attached to the petition. 


7. Denies each and every allegation of paragraph 7 


and alleges that petitioner desires inspection of the minutes 


‘of shareholders' 


proceedings and the record of shareholders of 


Cinema 5 in the interest of a business or object other than 


the business of Cinema 53 to wit, 


in the interest of William 


R. Forman ("Forman"), who controls petitioner, and other 


corporations controllec by Forman, 


and to assist Forman and 
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said corpcrations illegally to obtain control of Cinema 5, 


as more particularly set forth in the Verified.Complaint 


in Cinema 5, Ltd. v. Cinerama, Inc., et al., 74 Civ. 3549 
(CLB, Jr.) filed August 15, 1974 in the United States 
District Court for the Southern District of New York, 
attached hereto as Exhibit A and made a part hereof. 
Petitioner is named as a defendant in that case alono with 


Forman and other corporations he controls. 


WHEREFORE, respondent Cinema 5, Ltd. demands 
judgment dismissing the petitio:. herein with the costs and 


disbursements of this action. 


Dated: New York, New York 


November 12, 1974 


WEBSTER SHEFFIELD FLEISCHMANN 
HITCKFCOCK & BROOKFIELD 

Attorne’ for Respondent 
Cinei,a 5, Ltd. 

One Rockefeller Plaza 

New York, New York 10020 

Tel. No.: (212) 582-3370 
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STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK) 


DONALD S. RUGOFF, being duly sworn, deposes and 


I am the President of the respondent, Cinema 5, Ltd. 
herein; I have read the foregoing anst‘er and know the contents 
thereof; the same is true of my Own knowledge except as to 
the matters therein stated to be alleged upon information and 


belief and as to those matters I believe it to be true. 


Sworn to before me this 


nM 
“lA day of NevemMAcnR , 1974. 


Cthed 7 Podbsst 


NevF EYuUPROnEC 
itary Public, Staie of Now York 
ite 4)-2426/60 - Queens County 


‘ort ficete filed In New York Coun 
bay be Explres March 30, 187 
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SUPREME COURT: NEW YORK COUNTY 


nig, 


ull Ms it 


SPECIAL TERM : PART I Mad Gaia Je 
H 
t 


pe 
4 "ayes 
Ju the Matter of the Applicatin. wy oj ' 
"CLK, HE 8] 83] iting Disp 
~— oll § ut'} pe oa 
of A saan OF 


i fey te 


CONSOLIDATED AMUSEMENT CO., LID., 9° 7.2 Ps 
Petitioner, eet 


for an order pursuant to Section INDEX NO. 16439/7h 
624 of the Business Corporation ee eee se wis. 
Law permitting the inspection and 

copying of the minutes of the 

proceedings of the shareholders 

and the record of .‘,\areholders of 

Cinema 5, Ltd. 


FINE, J.: 


- 


Petitioner, pursuant, to Business Corporation Law » 


~ 


a, 


Section 624 seeks an order compeling inspection’ of’ the we 


minutes of the sharehulders' meetings and the records of ‘the -. 
ae. 
-59@. s ~ 2 


of the shareholders respondent, Cinema 5, Wa re. A 


‘ 
nf 


‘ “He ete’ § rex 
Respondent moves to stay this proceeding. on the: , 
ground that there is a prior action pending in the United | 


a 
> 


Staves District Court for the Southern District of New York, 


involving the same issues. : i eee 


These are consolidated for disposition. 
| 
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Petitioner is a Hawaiian corporation which together 
with its parent cerporation, Nationwide Theatres Corp., owns 
come 26% of the outstanding shares of respondent. One William ; 
R, Forman and members of his family wholly cwn petitioner and 
it is not denied that Forman owns si feasted He is an ‘tm- 
portant figure in the film distribution | and exhibition, ‘industry. 
A reading of his affidavit in support of petitioner's apputentics 
clearly shows that he is the prime mover in this proceeding 

He claims that the stcck was purchased: as an ano 


vestment. It is contended that the reason for which ins in-" 
spection is desired is: : ‘ 
e 


1) to jetermine whether petitioner should 
communicate with other shareho) ders 
with respect te the present condition 
of respondent and the election of new 
directors; A 


2) to estimate the- expenses of a proxy... . 
fight and the likelihood of success; . 


3) to determine whether a shivehateare 
committee should be formed; and . leit 
4) to communicate with other sharencidere: oes 
of respondent on matters deemed advisable - .: 
or necessary in the best interest of . ; 
respondent and its ssmehasenannias' 2 
In o 


pposition to the petitioner, it is éverred that - 


the records scught are not for the benefit of respondent but gh 


to serve the. interest of Forman in an illegal schone to°.; 


acquire control of respondent for his- own purposes. 


Exhibit C Annezed to Affidavit of Donald J: Cohn, Esq. 


It is noted that prior to the commencement of thls 
proceeding, respondent had commenced an action in the ne 
Court alleging that petitioner and others including Nationwide 
and 'orman are conspiring illegally to take over respondent and 
enjoin them. In addition petitioner has instituted a derivative 
action in that ccurt prior to this proceéding. 

In order to allow the inspection here requested the 
Court must believe that the application is made in rood faith 
and for proper purposes with respect to the corporation. 

On the conflicting papers submitted in support and 
against the application the court cannot and should not sum srily 
dispose of this matter without a hearing. 

Accordingly, the issues of good faith of petitioner 
and whether the application is made for proper purposes: is re- 
ferred to Hon. Edward Byer, to hear: and report, togethe: with 
recommendations. | 3 

Pending receipt of his report, detevninuitines of these _ 
motions are held in abeyance. . Maroy a 

Counsel are directed to serve 7 copy of this order 


within five days after publication on the office of the Referees 


Room 308-M, for the purpose of arranging a hearing date. 


Dated: December* (_ ose =| Pe. Ee D 


5 DEG I~ 1974 


CO. CLERK'S OFFICE 
Rai al 
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UNITED STATES DISTRICT COURT : 
SOUTHERN DISTRICT OF NEW YORK ' 


Se ee a ee ae Ge ae. Sarl. Be a ee CR a ae ae x 
4 
CINEMA 5, LTD., 3 
Plaintiff, 3 74 Civ. 3549 
(C.£.0... Fe.) 
-against- 3 
Oe®POSING AFFIDAVIT 
CINERAMA, INC., et al., : 
Defendants. : | 
2 OR SD a a ee ee) ae ee a a ts x 


STATE OF NEW YORK ) 
2 sS.: ‘ 

COUNTY OF NEW YORK) F 

JANET P. KANE, being duly sworn, deposes and says: 

1. I am an attorney associated with the firm of 
Phillips, Nizer, Benjamin, Krim & Ballon, attorneys for defen- 
dants, and am fully familiar with this action and other pending 
litigation between the parties hereto. Pursuant to leave granted 
by the Court in its order of April 3, 1975, I submit this affi- 
davit in opposition to plaintiff's motion to reargue the motion 
' of defendant Cinerama, Inc. ("Cinerama") to disqualify plaintiff's 
attorneys. ; 

2. By order dated February 14, 1975, this Court granted 
the motion to disqualify on the ground that a member of the firm 
representing plaintiff in this antitrust action is also a member 


of the firm representing Cinerama as defendant in two antitrust 


actions previously brought in the Western District .of New York 
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and "there is sufficient relationship between the two law firms, 
and the two controversies -o suggest that future confidential 
communications in the prior cases will be inhibited" (Order dated 
February 14, 1975 at 3). 

3. The affidavit in support of reargument does not 
set forth a single fact which alters in any respect the basis of 
the Court's original ruling, namely, the relationship of the 
parties and their attorneys in this antitrust action and the 
two Western District antitrust actions, both of which are still 
pending. Nor does the supporting memorandum cite any controlling 
decision which has been overlooked by this Court. To the con- 
trary, as discussed in defendants' memorandum, Hull v. Celanese 
Corporation, the case on which plaintiff relies, is authority 
for the propriety - indeed, the necessity - of disqualification 
in the circumstances presented. 

4. The matters which plaintiff claims "have occurred 


since defendants' motion was submitted ... and were not before 


the Court" (plaintiff's memorandum at 2) are two lawsuits to 


which Cinerama_ is not a party, both of which were commenced prior 


to submission of the motion to disqualify: (1) a derivative 
action brought in this District by Consolidated Amusement Co.» 


Ltd. ("Consolidated")* charging plaintiff, its directors and 


* Cinerama is a publicly owned corporation. Consolidated is | 
owned by Mr. William Forman. Mr. Forman is a Cinerama stockholder. | 
Consolidated, however, is not an affiliate or subsidiary of Cinerama.' 
Consolidated's business is confined to the operation of a chain '! 
of motion picture theatres in Hawaii. Unlike plaintiff and Cinerama, 
' Consolidated is not engaged in the distribution of motion picture 
films. 
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certain purchasers of plaintiff's stock with violations of the 


federal securities laws (74 Civ. 3457), and (2) a special pro- 
ceeding in the Supreme Court of the State of New York brought 
‘by Consolidated, as a stockholder of plaintiff, to enforce its 
statutory right to inspect plaintiff's list of stockholders 
(N.Y. Co. Index No. 16439/74). 

S. The derivative action was not only commenced 
prior to submission of the disqualification motion, it was 
consolidated with this action before that date. ‘Moreover, 
sp tiaidie' vatnsiia have been retained by plaintiff in the two 
actions; counsel for plaintiff herein represent only the defen- 
dant directors and purchasers in the derivative action. 

6. As is apparent from the supporting affidavit, no 
antitrust issue is raised by the complaint in the derivative 
action or the petition in the stockholder's proceeding. That 
issue is raised solely by way of affirmative defense. Antitrust, 
which is at the heart of the relationship between: this action 
and the Western District actions, is a peripheral issue in the 

a eet Ns 
litigation brought by Consolidated. 
7. %If the existence of this peripheral issue can be 


regarded as resulting in a “substantial relationship" between 


this action and the Consolidated litigation, it Clearly calls 
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for the enlargement of this Court's disqualification order to 
g qu 


embrace that litigation and not the reversal of the order 


I eee 


Janet P. Kane 


which plaintiff seeks. 


Sworn to before me this 


28th day of Aprii, 1975. 


"-* 6é Jew York 
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Transcript of Proceedings Before 
Judge Charles L. Brieant, Jr. 
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UNITED STATES )DISTRICT CouRT ? 
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May 7, 1975 
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HON. CHARLES L. BRIEANT, JR., 


District Judge. 
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WEBSTER SHEFFIELD, FLEISCHMANN, HITCHCOCK 
& BROOKFIELD 
Attorneys for Plaintiff 
DONALD J. COHN, ESQ., 
JAMES V. KEARNEY, ESQ., of Counsel 


PHILLIPS, NIZER, BENJAMIN, KRIM & BALLON, FESOS., 
Attorneys for Nefendant 

SIMON ROSE, FSO., 

JANET KANE, of Counsel 
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THE COURT: Good morning. 

Which of you wishes to he heard in support 
of the motion? 

MR. CONN: It's our motion for the argument. 
I am Donald Cohn and we represent Cinema 5. 

THE COURT: You may be heard in support 
of the motion. 
| MR. COHN: Your Honor, when the original 
motion was submitted, the parties concentrated on, in 


effect two cases -- the ones in Buffalo and in Rochester 


which I will refer to as the Buffalo cases, and this case 


‘ 


| 
| 
| 
| 


brought by Cinema 5 against Cinerama and related defendants. | 


Since the motion was submitted I believe 
that two other einietasiiiie brought hy one of the defendants 
in this case are-relevant to the issue of our disqualifica- 
tion and those two proceedings are brought by Consolidated 
Amusement Company, a defendant here, deh is owned and 
controlled bv William Forman who also owns and controls 
Cinerama, Inc.: 

One action which is also assigned to your 
Honor is a derivative case in which Cinema 5, its directors 
and certain purchasers of stock are defendants and we 
represent the directors. and purchasers in that case, 


Cinema 5 having other counsel. 


' 
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Basically,Consolidated wishes to set aside 
some sales of stock to approve their voting power in the 
company. 

In that case, all the defendants, including 
the corporation, have raised exactly the same issues 
which were raised in this case hy affirmative defense. 
The answer says that Consolidated cannot bring an action 
kn behaif of the other stockholders hecause they are 
involved in an illegal takeover as alleged in this com- 
plaint so that the same issues exist in that derivative 
case as exist in this case. 

The second proceeding hrought by -- 

THE COURT: What is your position in that 
derivative case? 

MS. .COHN: We renresent the directors of 
Cinama 5 and the purchasers of the stock, the vurchasers 
of stock which is Rens to be set aside. 

THE COURT: All right. 

MR. COHN: Now, Consolidated also brought a 
procecding in New York State Suvreme Court -- 


THE COURT: Your right to represent those 


———————— Sse ss 


3 é 
people has not been attacked. 


MR. COHN: No, your Honor; that is correct. 


Consolidated also brouqht a proceeding inNew York State 
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Supreme Court to obtain a stockholders list of Cinema 5. 
We represent Cinema 5 in that action and we are a respon- 
dent. In that proceeding we moved to stav the whole 
proceeding in the State Court on the ground that there 
were exactly the same issues involved over here in Federal 
Court, which were started first, and that the State Court 
should stay the proceedings. 
| In our verified answer in the State Court 
proceedings, we included by reference the complaint in 
this case and attached it to Our answer, thereby again 
raising exactly the same issues in the State Court pro- 
ceeding for a stockholders list as here and Judge Fine 
referred hoth the application for a stockholders list and 
our motion for - Stay to a special referee. 

THE - COURT: I take it that you assert in 
your affidavit that although the defendant Cinerama here 
took issue with your right to continue es bhterneua: 
no attempt was made to disqualify you in the other two 
litigations. 


MR. COHN: That's correct. 


THE COURT: I fail to see the significance 


of that hecause I assume that in that litigation, it 


would waive any right they might have. They could waive 


it by inaction, coupled with knowledge or thev could 
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a 
waive it intentionally on the theory that there is no 


practical reason why you shouldn't he permitted to act and 


I fail to see the logical connection between the failure 
of these defendants to object to vour firm's representa- 
tion in these other cases where Cinema 5 is a defendant 
and its officers and directors are defendants and the 
instant case in which Cinema 5 is the plaintiff. 

| I would think it would be perfectly proper 
in all three cases for Cinerama to take the positio, 


well, we believe we might move to disqualify vou but we 


decided against doing it and proceed with the litigation." 


Perhaps you would clear up this prohlem for 
me. 

MR. COHN: Well, your Honor, I think that 
their failure to-take any action to disqualify us in the 
other two cases coupled with the fact that they wanted 
to proceed with discovery in the derivative case is not 
a question of just failing to act; it is a question of 


saying we want to go ahead with discovery on the same 


issues and in fact with the same witnesses. We were going 


to take Consolidated depositi - -- 


THE COURT: But what bearing does that have 


on the instant matter? 


MR. COHN: I think on two aspects of your Honor 


| 


_ 


to 


w 


oe 


on 
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~ 


@ 


wo 
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1] 
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original memorandum decision in which you found that there 
was sufficient relationship between the: Buffalo cases 
and this case to inhibit, perhaps, future confidential 


communications up in Buffalo. 


Now, I believe that hv not only asking us to 


get out of the other _— but pushing ahead with these 
cases with the same witnesses, the same issues, I would 
ne taking these depositions exactly in the same manner 
in a derivative case as if I were taking them in this 
case. 

THE COURT: Well, you have no doubt that 
Cinerama could now step forward and sav we are withdrawing 


our application to disqualify counsel and we are perfectly 


— 


happy that Siti soeiih tile and we truthfully helieve that 
there won't be any unfair advantage taken of our client 
and your Honor's order of February 14, 1975 can be vacated 
nune pro tunc, you see,and they could do all of that, 
couldn't they, even at this late date. 

MR. COHN: Yes, your Honor, they could, 

THE COURT: The foundation of this prior 
decision ie what has been referred to in recent Second 
Circuit writing as the adpesvance of impropriety and . 


I fail. to see any significance in the fact that they raised 


it in this particular action and didn't in two other cases. 
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It may bear on their sincerity, but the Court 
is not concerned with that. .The Court must grant the 
motion if the factual circumstance in the case in which 
the motion is made fall within the doctrine which has been 
announced in this, I helieve it is, General Motors case 


‘ 


mentioned in my last opinion. I don't necessarily agree 


with the doctrine but I believe myself required tc follow 


oe 

MR. COHN: Yes, your Honor. But I say what 
has happened since, I think, hears on the determination 
of "Is there an appearance of impropriety" which I believe 
must stem from whether the cases which form the alleged 
basis of the conflict are substantiallv related. 

I ere that is the simple issue here. 

THE -COURT: Don't the cases in Western New 
York involve the factual matrix which includes the ques- 
tion of whether or not there was enttavens violations or 
conspiracy or collusion of some kind in the distribution 
and booking of motion pictures in that area, Western New 
York? 

MR. COHN: Yes, your Honor. It is a typical 
movie antitrust case. An exhibitor says that others ganged 
up On me and deprived me of product. 


THE COURT: And isn't it true that in the 


21 


22 


8 
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factual background of this narticular litigation and the 
Other two cases the same thing exists ir a different 
geographic area in the State of New York. 

MR. COHN: No, your Honor. 

THE COURT: Tell me why not. But I see no 
significance pee fact that they brought no motion 
against you in the other two cases. And I wish you would 
clear that up for me, if you connect others. | 

MR. COHN: Well, let me go first to your 
question, your Honor, about whether or not there would 
be the same issues here as in Buffalo. 

In Buffalo, as I said, it is a typical movie 
antitrust case. An exhibitor says the distributors and 
the other ienieaieuie ganged up on me and deprived me of 


product and as your Honor knows it is a run of the mill 


case and the representation up in Buffalo has been limited. 


Here we are not deé«:inag with an antitrust 


case at all but with a typical takeover situation. 


THE COURT: But the takeover is heing opposed 


on antitrust grounds, isn't it? 
MR. COHN: Yes, sir, On the ground that if 


the takeover is successful, Cinerama will control 33 


percent of the first run theatres in Manhattan which we 


are going to argue is a per se violation of Clayton. 


has nothing to do with distribution of motion pictures. 


THE COURT: To prove that issue you have to 


be very familiar-with the various machinations wiiich go 


On in connection with the booking of motion pictures, don't 


MR.’ COHN: 


to do with the booking of pictures. We sav they are going 


to control 33 percent of the theatres. 


THE COURT: That has to do with the distribu- 


tion of pictures. 


That's the end. The distributor 


sells to the exhibitor but our argument is that by owning 


that number of theatres, it is aperse violation of the 


exhibition market in New York. There is really nothing 


to do with the distribution since the distrihutors can't 


give it to anybody else. They are the first run theatres. 


THE COURT: TO defend Cinerama adequately 


in Western New York you have to know all about the history 


and the background and the procedures and the techniques 


followed in the distribution and exhibition of motion 


pictures to the retail consumer, don't you? 


——$—$—$—$—$—$—<—_— —_———— 
Sr 


MR. COHN: In those markets, some extent. 


THE COURT: Western New York. 


Court had copies of the Pleadings and my understanding 


j 


! 
| 
| 
| 
| 


| 
| 
| 
| 
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is that to defend that case properly an attorney would 
have to find out from his' client svexvehiins concerning 
how the pictures find their way from the producer to the 
viewer in Western New York. 

MR. COHN: In Buffalo and Rochester. 

aed COURT: Now it seemed to me, as I recall 
the matter before when it was before me, that to deal 
with the affirmative defense in this case an attorney 
would have to know from his client all relevant informa- 
tion having to do with the same dantetan or issue only in 
Southern New York, rather than Western New York and that 
is an awfully slight differentiation. 

MR. COHN: That's why I don't think it is 
the fact because, first of all, there has been no anti- 
trust violations at all yet and secondly, the thrust of 
our complaint is that by merely owning or controlling 
33 percent of the first run motion picture theatres 
in Manhattan there would be a violation of the Clayton 
Act, the Philadelphia Bank case; when vou get up over 30 
percent we think it becomes almost a per se violation 
and this really has hithing. do with how the motion ’ 


pictures are distributed. 


Tt is a question of our owning 33 percent 


of the theatres. I would also like to point out in terms 
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of the Buffalo case, that the Buffalo firm also represents 
National General, a competitor cf Cinerama, and if there 

was going to be any tuathetton of confidential communica- 
tions I think that would be the inhibitor a lot more than 

this case. 

THE ‘COURT: They are also a name co-conspirator, 
aren't they? They may not be a conspirator but co- 
pedammecu united together and defending together. 

ME. COHN: They certainly compete elsewhere. 

THE COURT: The whole thing is getting 
beyond us and I hope that the Court of Appeals, and they 
may, because they have a Chrysler Corporation litigation 
up there now, may deal a little more concretely with 
this question of appearance of impropriety. Until they 
do, I have to follow that General Motors case; that's the 
most recent learning. 


MR. CONN: Hull v. Celanese, which came down 


very recently, the Court of Appeals said that they did 


THE COURT: Well, they disqualified the 
lawyer in that case, didn't they? 
MR. COHN: Yes, your.Honor, recause the 


cases were exactly the same. “We looked to see whether 


| 
| 
not want to paint with a broae brush. 
é‘ 


the cases were substantially related" they said and here 
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they are exactly the same and the whole issue was, as I 
have tried to describe it, is there a substantial enough 
relationship hetween the cases which may inhibit the 
confidential or the next communications hetween the client 
and the attorney up in Buffalo and I submit, your Honor, 


that the cases are not that closely related. I submit 
they are not related at all. i 
Secondly, there will be no inhibition of 
confidence hecause of the defendant's own actions. They 
are perfectly willing to go ahead On exactly the same 
issues with the same witnesses in their cases but they 
want to stop us from going ahead and T think the motion 
to disqualify, you know, has gained them a substantial 
tactica? advantage and I think that was the hasis of tt. 
THR ‘COURT: The only tactical advantage is 
that it delays litigation and interjecting something which 
is appealable.. That probably is a aa disadvantage 
and you can meet that disadvantage very readily. All 
you have to do is telephone your client and say, look, 
go On downtown and hire the worst rotter in New York 
and have him proceed with this litigation, hecause we are 
disqualified. That's all you have to do. There is an 
old German saying, “After the devil comes his grandmother." 


I think I would like to hear Mr. Rose and I 
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will give you a brief moment for reply. 


MR. ROSE: If your Honor please, Mr. Cohn 
Mentions these two proceedings, the derivative action by 
Consolidated and the petition for a Stockholders list as 
thought they were something, actions that had been 
instituted Subsequent to the submission of ©. - motion for 
disqualification but in point of fact they had been 
erase prior to the motion ana indeed the derivative 
suit had already been consolidated with this action at the 
time of the submission. 

Mr. Cohn refers to the fact that we haven't 
moved te disqualify in these two Other cases. 

So far as the derivative suit is concerned, 
there are no ici allegations made in the complaint 
by Consolidated and Cinema 5, the deferdant in that case, 
isn't even represented by Mr. Cohn's firm. 

As to the petition for a ‘sued abate PI8e; 
obviously that is not -- 

THE COURT: You mean Cinema 5? 

MR. ROSE: Yes, Cinema 5. I heg yOur pardon. 

THR COURT: Who represents them? ° 

MR. ROSE; Another law firm and I don't 
recall the name, 


MR. COHN: Martin, Obermaier & Morvillo. 


zg £ 8 B 
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THE COURT: They are represented by another 
law firm? 

MR. COHN: Yes. 

MR. ROSE: So far as the petition for a 
stockholders list is concerned, we regard that as stock- 
holders elementary right and it doesn't involve any ques- 
tion of antitrust matters and therefore we saw no reason 
to move to disqualify them in that proceeding. If they 
have chosen to inject antitrust violations and it is felt 
that that involves the same issues as in this case, all 
I can suggest is it might mean that they ought to be dis- 
qualified in those two cases also. 

But, your Honor -- 

-_ COURT: I don't see too much importance 
or significance in the fact that no attempt was made to 
disqualify them in other litigation. I am concerned with 
this litigation. 


MR. ROSE: Well, so far as this litigation 


is concerned, I don't want to repeat the arq:ments we 


made as to why we considered that there was not a sufficient 


relationship between the cases because there has been 


- 


nothing additional advanced by Mr. Cohn in that respect. 
I refer only to your Honor's opinion after 


having had the benefit of reviewing the pleadings and 


celia a er ee - oe 


co 
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having had the benefit of the briefs in the case where you 
concluded that a sufficient relationship. between the two 
law firms in the two controversies exists to suggest 

that any future confidential communications in the 
prior cases will be inhibited. 

Phat was the gravamen -- 

THE COURT: You see, apparently I incorrectly 
antes the nature of this particular case and I think 
perhaps you might state for the record what you contend 
to be a proper description of what is being raised in 
this case from an antitrust point of view. 

I thought that my first paragraph of my 
February 14th order was correctly Stating this litigation 
but apparently oladeeitts don't agree with it. 

MR. - ROSE: Well, they were seeking an in- 
junction but, your Honor, they raised antitrust violations 
relating to first run exhibition films wads as I pointed 
out in my affidavit in support of the motion to disqualify, 
Mr. Fleischman of the Buffalo firm had requested from 
Cinerama's counsel in a letter -- he said, before we can 
properly and adequately proceed -any further with a meaning- 
ful defense to plaintiffs action we are in need of a great ° 
deal of information concerning the nature and extent of 


the activities and extent of Cinerama and Cincrama Releasing 


Se EE ee 
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2 Corporation and in particular their’activities in the area 
3 to which this action pertains. 
4 And that was the basis of our position, that 
5 in the course of defending in those cases they would 
6 necessarily obtain information that related to Cinerama's 
7 overall dakenitinie and that was why -- 
8 THE COURT: Well, the presumption is if you 
9 én something crooked in Western New York you prohahly do 
10 it all over the state. 
ll MR. ROSE: {f think it is not unknown that 
12 there are certain practices in the motion picture industry 
13 that may extend beyond particular sinteoe jurisdictions. 
14 THF COuRT: There would he no reason to 
15 concuct aftuive differently there than here. 
16 MR.-ROSE: I don't want. to go into the 
18 THE COURT: This whole motion is somewhat 
19 puzzling to me, Mr. Rose. I find it difficult to under- 


20 stand two thinqs: 

21 

22 unless it is merely to delay this case which I trust 

23 wouldn't he your motive and, second, why they want to stay 
24 in. I've made no. finding of aay wrongdoing on their 

25 part and I adhere to that position but I do think that 


17 merits of the antitrust allegations but -- 


! 
Number one, why you want to chase them out, | 
| 
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there is sufficient relationships hetween the issues in 
the Western New York litigation and the issues which may 
be raised of the Pleadings in this litigation, geographic 
differences very slight, but the connection so great as 


to create an appearance of professional impropriety, 


although I am satisfied in fact there wouldn't be an 


impropriety. 


It does seem to me that all of you were 
sort of making turmoil in a teapot here. 

MR. ROSE: May I point out that in the 
decision of Hull v. Celanese, the Court there did finally 
say that any doubts mist be resolved in favor of dis- 
qualification. 

THE COURT: All of us have always known 
that, haven't we? 

MR. ROSE: And I am saying that on the basis 
of your Honor's conclusion on the record that at least 
there must be a coubt here which alters the results and 
as to it being a device to obtain time, that certainly is 
not the position here. 

We have heen ready to go ahead with this 
litigation. We have already commenced the other two 
actions and once this disqualification matter is disposed 


of, there are motions already before the Court on the 
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question of discovery and when they have heen resolved 
we can move ahead and we are ready and -anxious to do so, 

Tr" ‘OURT: All right, Mr. Cohn. 

MR. COHN: Your Honor, I'll try and he brief. 
As Mr. Rose pointed ont, the derivative action wasn't 
brought on Coxeter 4th. However, our answers raising the 
affirmative defense wasn't filed until after the submission - 

THE COURT: Do you have a situation where | 

| 

a possibility exists that the attorneys representing 
knowledgeable clients could sit down together and agree : 
with each other that there was, in practical fact, no 
difficulty and that it was perfectly all right for you to 
stay in the case? 

MR. COHN: We attempted to do that before 
we came *o court.and were unable to.. 

THE COURT: So I infer from the fact that 


no motion has been made in the other two cases that the 


persons who might be entitled to make such motions have 


in Action No. 1 without losing your right in Action 2. 
MR. CONN:  W2ll, that creates practical 
problems, your Honor -- where you have to have two law ’ 


firms in effect doing the same work twice. 


I have certai...y te ed to my client ahout 


waived their right but I think you can waive your right 
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this and explained to him the alternatives as your Ilonor 
has pointed them out and it is his decision that we should 


try and stay in. 


THE COURT: You shouldn't let your clients 
make those decisions for you. You ought to find some fellow 


who likes to issue orders to show cause at 4:45 in the 


| 
| 
| 
afternoon On Friday and give him this case. | 
MR. COHN: I would like to close very briefly | 
on two points. One, Mr. Rose read from a letter from Mr. | 
Fleischman which I would like to point out that he never | 
received an answer to. | 
THR COURT: That's not unusual in attorney- 
client relationships, is it? 
MR. COHN: No, sir. And of course the local Calli - 
fornia lawyer drafted all the papers: in the Buffalo case. | 
Secondly, something that lr. Rose said I should | 
have pointed out and I apologize for it ea that is that 


in New York, in Manhattan, we are dealing with first run 


pictures which is alleged in our complaint, and I think 


market in the world. There is none other lite it and it 


certainly isn't anything like the market in Buffalo and 
Rochester which is suhsequent run, neighborhood runs. 


We are dealing with a unique market in New 


is the fact and nobody will denv it, is a very unique 
‘ 
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THE COURT: That may be but you know I am 
certain that if you have devices or schemes or techniques 
that work in Rochester and Buffalo nothing prevents trying 
them out a little hit in Manhattan. 

MR. CONN: Well, your Honor, we happen to 
he co-defendants in a case in Manhattan and of course we 
biliee of no such devices or conspiracies here in New York 
because we are a co-defendant in those cases and so I 
think they must act differently if what they sav in 
Buffalo is true but also, Cinerama is really out of the 
distribution business. 

THE COURT: May we go off the record for a 
moment? 

(Recess) 

THE COURT: Gentlemen, the Court has con- 
ferred with counsel ‘iiduanveu with the hope that some 
arrangements might be made which will he mutually satis- 
factory and I am satisfied that that cannot he done and 


that the inability to do so is not caused by obduracy of 


any attecney but by factors that seem to he beyond the 


direct control of any lawyer in this matter and the Court 
docs appreciate the fact that counsel has taken the time 


to enter into a frank discussion which, however, doesn't 
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bear, in any sense, on the mevits of this particular applica 
tion before me. 

On reconsideration, I do find that while the 
Court may have stated the nature of the relief sought in 
this case somewhat incorrectly, there is still sufficient 
nexus between ie kui litigations so that the appearance 
of impropriety which the Court found to exist in its 
memorandum order of February 14th is present here and thet 
the required disqualification has not been waived in this 
action by Cinerama, although Cinerama in my view would 
have the right to waive it and apparently has waived it 


by inaction in these other two cases and for that reason 


and in reliance pri:.arily upon the direction of the Court 


of Appeals in this circuit in General Motors Corporation 


against the City: of New York, 501 F.: 2d 639, and the 

other cases cited in ny February 14th memorandum opinion, 
I am granting reargument and on pukneebend I am adhering 
to my determination and it is so ordered on this record. 


I thank you, gentlemen. 
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Order of Judge Charles L. Brieant, Jr. on Reargument 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


74 Civ. 3549-CLB* su. 


Plaintiff, 
-against- 
ORDER ON REARGUMENT 
CINERAMA, INC., et al., 


Defendants. 


Court having, by Memorandum Endorsement dated April 3, 
1975, granted rearqument of its Memorandum and Order dated February - 
14, 1975, and having heard counsel this date with respect thereto, 
and having made further findines us set forth on the transcript of 


hearing, it is 


ORDERED, that: the aforesaid prior determination made 


February 14, 1975 is hereby confirmed and adhered to. 


Dated: New York, New York 
May 7, 1975 


‘ ‘1 
lea _ ileal i cau lS 


“CHARLES L. BRIEANT, UR. 
o. 8. Be, 


Service of # 
. 
the within Sormt 


ae ies 


